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CLASSIFICATION (PUBLICATIONS, FILMS AND COMPUTER GAMES) ENFORCEMENT 
AMENDMENT BILL 2012 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON ADELE FARINA (South West) [5.02 pm]: Earlier this afternoon I was explaining that the scheme 
provides for the Standing Council on Law and Justice to amend the code and the guidelines at any time in 
accordance with the procedures that have been set out in the scheme. However, the scheme does not provide for 
the scrutiny of amendments to the code or guidelines by the commonwealth, state or territory Parliaments. 
Accordingly, this means that the nation’s Attorneys General can amend the classification categories at any time 
with no reference to the Western Australian Parliament or any other Parliament for that matter. Since 2002 
Western Australia has fully participated in the scheme by referring to the commonwealth the power to make laws 
in relation to the classification of films, computer games and publications. This referral, therefore, extends to the 
power to amend as well. 

The WA enforcement act, which came into operation on 10 October 1996, is the principal legislation that 
supports the commonwealth classification act and the classification regime in WA. The bill that we currently 
have before us deals with amendments to the WA enforcement act to bring it in line with the amendments that 
have been passed by the commonwealth in relation to the commonwealth classification act. 

As part of its inquiry, the committee looked into the scope of parliamentary sovereignty and lawmaking power in 
relation to enforcement. In 1995 when Western Australia entered into the scheme and referred to the 
commonwealth power to classify computer games, there was no R 18+ classification for computer games and no 
indication that such a classification would be created in the future. As a result of the scheme, the Standing 
Council on Law and Justice, formerly SCAG, has the power to agree to the creation of new classification 
categories. Such decisions are not subject to scrutiny by Parliament. The committee is of the view that this 
impacts on the Western Australian Parliament’s sovereignty and lawmaking powers. 

Under the scheme, the WA Parliament—and all other state and territories—retains the authority to exercise its 
lawmaking power as it wishes in regard to the enforcement of R 18+ classified computer games. This authority 
includes the power to prohibit or restrict the sale, supply or demonstration of this category of computer games. 
As previously stated, the commonwealth has passed legislation that will introduce an R 18+ classification for 
computer games, effective 1 January 2013, regardless of what Western Australia does in relation to enforcement 
of the new classification category. Importantly, if the WA Parliament does not pass enforcement legislation 
either to prohibit or restrict with effect from 1 January 2013, the consequence will be that R 18+ computer games 
will be available for purchase by minors in this state by virtue of our enforcement laws remaining silent with 
respect to the new classification category of R 18+. 
In relation to the scope of the Western Australian Parliament’s lawmaking power, the committee notes that the 
Western Australian Parliament, as with Parliaments of other states, prohibits the sale, supply or demonstration of 
X 18+ classified films. Enforcement legislation in the Northern Territory and Australian Capital Territory in 
contrast permits, on a restricted basis, the sale, supply and demonstration of X 18+ classified films. 

The committee goes went on to note the comments of the former Attorney General, Hon Christian Porter, in his 
submission to the Australian Law Reform Commission inquiry into the scheme, which occurred in 2011–12. He 
stated — 

a further suggested problem with the Co-operative Scheme is “anomalies in the treatment of media 
content between different states and territories, such as inconsistent laws relating to the sale and 
distribution of sexually explicit adult content”. Of course, in a federal system there will always be 
differences of view and room to accommodate those views in laws and regulations. This is especially 
necessary in censorship matters where local communities and States may, for very good reasons, have 
differing views on what classification levels ought to apply. An example of this is the permissible sale of 
X18+ rated films in the ACT and NT, but not in other jurisdictions. 

The committee also had regard to a submission received from Family Voice Australia, which proposed — 

it is open to Western Australia while remaining a fully participating State in the national classification 
scheme to prohibit the sale of the new R18+ computer games … 

By inserting “or R 18+” into the sections of the WA enforcement act which prohibit RC computer games. 
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The committee notes this. However, it also notes that this was a policy decision of the executive in this instance 
to restrict, as opposed to prohibit, the sale, supply and demonstration of R 18+ computer games. The option for 
this state is either to prohibit or to restrict. The executive has taken the path of restricting in this instance. On that 
point, I point out that under the new standing orders, it is open to the committee to look into policy matters as 
they impact on parliamentary sovereignty and lawmaking power. However, the committee chose not to take this 
any further. It simply noted that this was a decision by the executive. 

The committee looked at clause 2 of the bill which deals with the commencement and proclamation. Clause 2 
provides for sections 1 and 2 to come into operation on the day on which it receives royal assent and for the rest 
“on a day fixed by proclamation”. The committee has previously considered the impact of similar 
commencement mechanisms on the Parliament’s sovereignty and lawmaking power because, at one extreme, 
commencement may never be proclaimed. I quote from a previous report of the committee —  

The proclamation method of commencement involves a Minister exercising the ultimate discretion, that 
is, whether or not to prepare a proclamation for consideration by the Executive. 
The proclamation method means the Parliament gives the Executive discretion to indefinitely suspend 
the operation of laws passed by the Parliament. The Committee noted that where unfettered control is 
given to the Executive to decide the commencement of a particular Act, this can usurp the power that 
lies at the heart of the role of the Western Australian Parliament.  

The Department of the Attorney General advised that — 

The reason for the proclamation commencement is to ensure flexibility, given that it is not known when 
the Bill will be passed by Parliament and assented to by the Governor.  
If the Bill was to be enacted after 1 January 2013, a 1 January 2013 commencement date would suggest 
that the amendments have retrospective application. As the amendments relate to criminal offences, it is 
highly undesirable that they should apply retrospectively. 
The proclamation commencement also ensures that consequential amendments to the regulations can 
be made before the Bill commences. As the amendments relate to criminal offences, it can be 
proclaimed to commence on 1 January 2013. 

In its scrutiny of the bill, the committee draws the attention of the house to the consequences of this legislation 
not being operational by 1 January 2013, and the committee quoted very briefly from a section of the hearing. 
The bottom line is, very briefly, that if we do not have enforcement legislation effective and operational in this 
state as of 1 January 2013, then any computer games classified R 18+ by the classification board will be 
available for sale, supply and distribution within this state with no enforcement provisions in place, which means 
they can be accessed by minors.  

I quote from the report — 
3.5 The current Censorship Regulations 1996 (the Regulations) set out modified penalties 

applicable for offences committed under the WA Enforcement Act (including restricting the 
sale, supply or demonstration of certain categories of computer games). According to the 
Department of the Attorney General, the Bill will require two changes to be made to the 
Regulations — 

That was touched on by Hon Nick Goiran. The explanation given by the department for why we cannot set 
1 January 2013 as the proclamation date is this need to change the regulations; however, the changes proposed 
are very simple: one is to change the title of the regulations, and the other is a consequential amendment to 
include a modified penalty for offences of selling or supplying an R 18+ computer game to a minor. Given that 
they are pretty straightforward amendments to the regulations, one cannot see why that regulation cannot be 
drafted now and why we have to wait until the passage of the bill through Parliament before drafting can 
commence. The committee struggled to understand why the department felt that an undertaking could not be 
given that the amendments to the enforcement act would be in place by 1 January.  
Hon Michael Mischin: Did you ask for one?  

Hon ADELE FARINA: Yes, we did. 

Hon Michael Mischin: What, of the departmental officers? 

Hon ADELE FARINA: Yes. 

Hon Michael Mischin: How do they give that undertaking?  
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Hon ADELE FARINA: Well, they did not. 
Hon Michael Mischin: How do they? How do they have the authority to give an undertaking for what the 
executive is going to do? 

Hon ADELE FARINA: I think it is within the power of the executive and the department to actually manage 
this whole situation a lot better than it has. This has been under discussion by the Standing Committee of 
Attorneys-General for numerous years, the commonwealth passed legislation in June this year, and yet here we 
are in November dealing with this bill in this place, despite the fact that the 1 January 2013 date is looming. I 
would have thought this was a significant priority that should have been progressed a lot sooner.  

Hon Michael Mischin: Well, you chose to delay it.  

Hon ADELE FARINA: In relation to the committee’s consideration of this proposal, the committee stated at 
3.8 of its report that — 

The effect of commencement occurring after 1 January 2013 is that computer games could be classified 
as R 18+ and be legally sold or supplied in this State from 1 January 2013, with no Western Australian 
legislation in place to ensure that only adults can access these games. Whether this is a matter of one 
day or of several months — 

Or one game or several games — 

the potential detrimental effect on children is of significant concern and should not be ignored. In this 
respect the Committee notes the opposition of the Australian Children’s Commissioners and Guardians 
to the mere creation of the R 18+ classification category from the perspective of the wellbeing of 
children.  

Their submission appears at appendix 3 to the report. I had intended to read all that, but as Hon Nick Goiran has 
already referred to relevant sections of that submission at appendix 3, I do not propose to go through it again. 
However, I just reiterate that the advice of the Australian Children’s Commissioners and Guardians right across 
the whole of this country is that there is high potential for a detrimental impact on children through the mere 
creation of the R 18+ category, because the reality is that although it may be said that the sale is restricted, the 
ability to restrict access is a far more complex and difficult matter. We all know from our own experiences at 
that age that we could actually access material that is not legally available to minors.  

Hon Nick Goiran: Can I just indicate that the submission I was reading from was the joint submission from all 
the children’s commissioners; the one at the appendix is from the children’s commissioner from Western 
Australia. There are a lot of similarities, but I was quoting from a different document.  

Hon ADELE FARINA: Is Hon Nick Goiran indicating that he would like me to read that into the record? 

Hon Nick Goiran: No, no—I don’t want to get into any more trouble! 
Hon ADELE FARINA: At the request of Hon Ed Dermer I will read some relevant sections. Although I am a 
bit concerned that I will run out of time to do everything else I was going to do, I am more than happy to do that. 

The commissioner wrote — 

However, I would take this opportunity to reiterate my concerns about the possible effects of the 
availability of games classified as R18+ from the perspective of the wellbeing of children. The 
Australian Children’s Commissioners and Guardians, of which I am a member, has consistently 
opposed the introduction of the R18+ classification for computer games on three grounds: 

The increased availability of, and risk of exposure to, high impact content including violence, 
domestic and sexual violence and illicit drug use 
The increase in the allowable threshold of content would increase the possibility of children’s and 
young people’s exposure to games with inappropriate content, through incidental exposure through 
other family members playing games in the same household. In this regard I consider that material had 
been classified as inappropriate for children and young people for good reasons, and so their incidental 
exposure to this material seems counter-intuitive to protecting their welfare and wellbeing, and 
undermines the intent of the classification system being intended to keep such games out of the hands of 
children and young people. 
The potential negative impacts of exposure to R18+ computer games, particularly for vulnerable 
or at-risk children 
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Although the research on the impact of violent computer games is not conclusive, the Byron review 
reports that for some children, particularly those who are most vulnerable, the broader biological, 
psychological and social context in which computer games are played may contribute to a negative 
impact on children. 
A literature review by the Commonwealth Attorney General’s Department on the impact of violent 
games on aggression concluded that ‘research into the effects of VVGs [violent video games] on 
aggression is contested and inconclusive.’ 
However, my Act states at section 3 that 

‘in performing a function under this Act the Commissioner or any other person must regard the 
best interests of children and young people as the paramount consideration. 

While there is no conclusive evidence that violence in computer games will have a negative impact on 
children and young people, neither has it been proven that there is no effect. It is therefore possible that 
violence in computer games might have a negative impact on children and young people, and so I 
remain opposed to the implementation of the R18+·classification for computer games. 
The difficulties parents and regulators experience in monitoring and controlling children’s access 
to computer games 
While I remain opposed to this classification, if the Bill becomes law, it will be important to reinforce 
to retailers, parents and young people: 

• The provisions of section 85A of the existing Classifications (Publications, Films and 
Computer Games) Enforcement Act 1996 and the proposed amendments to that section 
regarding the display of MA15+ and Rl8+ games. 

• The need for parents to take an active role in assessing the games used by their children, 
and that the classification system can only function effectively if its decisions are 
supported by purchasers.  

• That possession or distribution of RC (Refused Classification) material is and remains an 
offence. 

In summary, based on the overriding principle that the best interests of children and young people must 
be paramount, I continue to oppose the implementation of the RI8+ classification for computer games. 

Hon Ed Dermer: Thank you. 
Hon ADELE FARINA: My pleasure. 
Hon Michael Mischin: You must learn to read, Hon Ed Dermer, and you won’t have to have other people do it.  
The DEPUTY PRESIDENT (Hon Brian Ellis): Order!  
Hon ADELE FARINA: The report continues — 

The Committee is of the view that clause 2(b) of the Bill impacts Parliamentary sovereignty and law-
making power as it constitutes a delegation to the Executive of the power of the Western Australian 
Parliament to determine when the important enforcement provisions of the Bill come into effect. In this 
instance such delegation may result in detriment to children of the State which should be avoided.  

The committee made two findings. The findings are — 
Finding 1: The Committee finds that the consequence of this Bill not being passed, assented and 
proclaimed by 1 January 2013 is that R 18+ computer games will be able to be purchased by 
minors.  
Finding 2: The Committee finds that current clause 2(b) has the effect of delegating the 
sovereignty and law-making power of the Parliament to the Executive in circumstances where 
Commonwealth legislation will have a material effect on the laws of Western Australia from 
1 January 2013.  

The committee noted that an amendment to clause 2(b) of the bill to propose a commencement date of 1 January 
2013, regardless of the date of royal assent, may result in the act having retrospective effect. The report 
continues — 

The Committee is of the view, however, that due to the nature of the uniform scheme and the serious 
risk to the interests of minors in Western Australia, there is a strong and compelling justification for the 
possible retrospective operation of the Bill between 1 January 2013 and the date of Royal Assent. It 
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remains within the sovereignty of Parliament to express a clear intention to make laws which operate 
retrospectively if the circumstances or policy require it.  

The Bill proposes new offences relating to the sale, supply or demonstration of R 18+ classified 
computer games. The Committee has considered the evidence of the Department of the Attorney 
General that it is “highly undesirable” that amendments creating new criminal offences should apply 
retrospectively, but has concluded that a situation in which computer games classified R 18+ would be 
available to minors with impunity would be even less desirable.  

The Committee has reported previously on the serious nature of criminal liability operating 
retrospectively and recognises that Parliament must express a clear and unambiguous intention to 
impose such a liability. 

The committee was of the view that in this instance, there is strong justification for the possible—I repeat 
“possible”—retrospective imposition of criminal liability for the following reasons — 

3.14.1 The Bill is part of a uniform scheme, under which the new R 18+ classification category for 
computer games will apply from 1 January 2013;  

3.14.2 The amendments to the Commonwealth legislation creating the new R 18+ category have been 
under discussion since at least 2010 and passed the Commonwealth Parliament in June 2012. 

3.14.3 Computer games classified R 18+ will potentially be available in Western Australia from 
1 January 2013 and will be clearly marked as having an R 18+ classification. 

3.14.4 Unless the WA Enforcement Act is amended by 1 January 2013 to provide restrictions on the 
availability of R 18+ computer games, they will be freely available to minors.  

The Committee has taken special note that an amendment to the Bill in the terms outlined in paragraph 
3.10 above will only have retrospective effect if Royal Assent is not granted until after 1 January 2013. 
The Committee notes the evidence of the Department of the Attorney-General that it is “essential” to 
have the legislation in operation by that date. 

This is the advice of the Department of the Attorney General. The report continues — 

The Committee therefore concludes that it is unlikely that an amendment to the Bill to propose an 
absolute commencement date of 1 January 2013 will result in retrospective effect as it is within the 
ability of the Executive to avoid that from eventuating.  

The committee makes a statutory format recommendation 1, which appears on the supplementary notice paper.  

The committee also considered a range of clauses in the bill that create new penalties. These are clauses 6 to 14, 
the detail of which is outlined in the report. I do not intend going through them. As part of the inquiry, the 
committee received evidence in relation to corresponding penalties applicable in other states and territories, and 
undertook its own analysis of this when it became an issue. A comparative table of the penalties for offences 
relating to the sale and supply and public demonstration of R 18+ computer games is attached in the committee’s 
report at appendix 4. I urge members to look at appendix 4 and note the stark difference in penalties that apply 
across the various jurisdictions. For example, in the Northern Territory the maximum penalty for the sale or 
supply of an R 18+ computer game to a minor is $14 000; however, the penalty proposed for Western Australia 
is only $5 000. The committee noted with some interest the wide difference in those penalties.  

Hon Ed Dermer interjected.  

Hon ADELE FARINA: Yes; that is correct. The report continues — 

The Committee notes that the penalties are far from uniform and that the penalties applicable in 
Western Australia are at the low end of the range of penalties for comparable offences.  

On this basis the committee recommended at page 12 — 

that the Attorney General explain to the Legislative Council why different penalties apply in 
different States and Territories which is inconsistent with the stated aim of the NCCS to make 
censorship laws more uniform.  

While the committee acknowledged that it is up to each state and territory to provide enforcement laws, which 
then gives some variation, one would think that if the whole point of a scheme is to provide uniformity, there 
would be some attempt at least to provide some uniformity of penalties across the various jurisdictions. 
However, given the very wide range of those penalties, that does not appear to be the case.  
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The committee also looked at clause 15 of the bill, which proposes new section 153A, a transitional provision, 
and outlines the following — 

• if a computer game is classified as MA 15+ immediately before 1 January 2013; and if the 
computer game is reclassified to R 18+ within 12 months of 1 January 2013; and 

• within 90 days of that reclassification, a person commits one of the offences set out in the 
WA Enforcement Act (relating to the sale, supply or demonstration of R 18+ computer 
games); and 

• the person would not have committed the offence if the computer game had still been 
classified MA 15+; 

Then that person is taken not to have committed an offence under the WA Enforcement Act.  

Under section 38 of the Commonwealth Classification Act, a computer game may only be reclassified 
in limited circumstances: That is, after two years have elapsed from the date on which the original 
classification decision was made.  

This restriction applies no matter who requests the reclassification, including the affected publisher, the 
Classification Board or the relevant Minister. The Commonwealth Attorney-General’s Department 
advised the committee that when the R 18+ category commences on 1 January 2013, “all computer 
games already classified in Australia will retain their existing classification … no games will be 
‘automatically reclassified’”. 

The committee notes and accepts that. The report continues — 

This statement accords with section 21 of the Commonwealth Classification Act which provides that, 
unless a classified computer game is modified, it retains its classification as determined by the 
Classification Board.  
The Committee inquired as to the reason for specifying “12 months” in clause 15 of the Bill and was 
advised by the Department of the Attorney General that — 

12 months is considered a reasonable period of time in which an existing MA 15+ computer 
game can be reviewed and become classified under the Commonwealth Act as most reviews 
and subsequent changes in a classification occur within a short period of time after the 
material is originally classified.  

The committee inquired as to the reason for specifying 90 days. We were told again by the Department of the 
Attorney General that they used the period of 90 days when they changed the act back in 2003 to give suppliers 
of publications a certain period of time to adjust their stock markings, that they considered that to be a 
reasonable time and, again, just selected that same period.  
The report continues — 

The Department later clarified in its written response to the Committee that “90 days is considered a 
reasonable period of time for a person to comply with any legal requirements resulting from a change 
in classification.” 

I do not have an issue with that. The report continues — 
The Commonwealth Attorney-General’s Department has confirmed that classification decisions take 
effect when notice of the decision is provided to the applicant … but that compliance with State or 
Territory laws regarding the marking, — 

That should be “marketing” — 

advertising, sale or distribution of classified content is a matter for State enforcement … According to 
section 87A(1) of the Commonwealth Classification Act, the Classification Board must make a decision 
on an application for the classification of a computer game … within 20 business days. 

The Committee has confirmed that no other State or Territory has a similar clause in any amendments 
dealing with R 18+ computer games. 

Proposed new section 153A … appears unnecessary for the operation of the WA Enforcement Act, 
given the sections of the Commonwealth Classification Act dealing with reclassification outlined … 

That is, outlined through the report. The committee made recommendation 3, which reads — 
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… that the Attorney General clarify to the Legislative Council the reason for the 12 month and 90 
day time periods specified in clause 15 of the Bill and the reason for the inclusion of this clause in 
the Bill, given its lack of uniformity with other States and Territories. 

Based on evidence to the committee, the committee also turned its mind to the issue of dilution of the refused 
classification category. 
As members will appreciate, the second reading speech is used as extremely significant material by the courts in 
interpreting legislation; it is therefore critical that statements made in the second reading speech are accurate and 
reflect the truth of the matter. 

Hon Michael Mischin, Attorney General, in his second reading speech on the bill stated — 

Importantly, ministers have agreed that there shall be no dilution of the RC classification and RC 
material will not be included in the proposed R 18+ classification. 

The report continues — 

The word “dilution” was first used by SCAG at a meeting in 2010. Ministers agreed to consider the 
possibility of creating a new R 18+ category in relation to computer game classification but did not 
support the “dilution of the refused classification category”. 

The Committee is concerned, based on evidence presented to the inquiry, that while it was SCAG’s 
intent that there should be no dilution of the RC category, the RC category will, in fact, be diluted in 
that some RC material will be included in the proposed R 18+ classification category. 

The code currently provides four categories of refused classification. The report continues — 

The Code currently provides that computer games that: 

(a) depict, express, or otherwise deal with matters of sex, drug misuse or addiction, crime, cruelty, 
violence or revolting or abhorrent phenomena in such a way that they offend against the standards 
of morality, decency and propriety generally accepted by reasonable adults to the extent that they 
should not be classified; or 

(b) describe or depict in a way that is likely to cause offence to a reasonable adult, a person who is, or 
appears to be, a child under 18 (whether the person is engaged in sexual activity or not); or 

(c) promote, incite or instruct in matters of crime or violence; or 

(d) are otherwise unsuitable for a minor to see or play, 

are to be classified RC. 

On 1 January 2013, item 4.1(d) will be moved from the RC category to form the sole descriptor of the 
new R 18+ category. 

Further guidance for the Classification Board in its implementation of the … Classification … is 
provided by the Guidelines. 

The Committee notes that the Guidelines, and not the primary legislation, detail the specific material 
that falls within each of the broad categories that are outlined in the Code. 
The Committee sought clarification from the Department of the Attorney General as to where the 
classification content for the R 18+ computer game category would be drawn from. 

The committee received evidence, which has been referred to by a number of previous speakers, that there would 
be some material currently classified MA 15+ that if it were being classified now would probably float into the 
R 18+ category. What concerns me about that is that we actually have a very clear MA 15+ category in this 
country, yet we are hearing about material being forced down to fit into that category. 

The evidence that we heard before the committee is that the decision about which material goes into which 
categories is not black and white. There is a lot of grey area that enables it to be forced into one category or 
another, depending on one’s inclination. The committee also heard that a number of computer games that are 
classified R 18+ in other countries around the world are actually classified MA 15+ in this country, which is of 
great concern. So if they are to be floated up and put into the R 18+ classification, I think we would all agree that 
that would be a damned good idea. I think many people would share my concern that the Australian 
Classification Board is actually forcing material down into categories which, clearly on the guidelines, raises 
some question about whether it should be doing that at all. 
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The committee also asked whether material from the RC category could be expected to be reclassified R 18+. 
The report continues — 

… the Commonwealth Attorney-General’s Department acknowledged to the Senate Committee — 

That is, to the inquiry on the bill — 

that some computer games currently Refused Classification could be expected to be reclassified R 18+, 
but that this would “entirely depend on the reasons for the Refused Classification” … 

Of course the committee does not have an objection to that because it is very clear that if material falls into 
categories 4.1(a) to 4.1(c), it remains in the refused classification category. But if material falls within item 
4.1(d) of the code, it will now become the descriptor for the new R 18+ category. The report continues — 

The Department of the Attorney General, in its evidence to the Committee, confirmed that some 
material which would under the current classifications be … RC, would, under the new classifications, 
be classified R 18+ … 

And a section of the transcript is quoted at page 17 of the report. The report continues — 

The Committee has prepared a comparative table of the current and new Guidelines applicable to the 
MA 15+, RC and the new R 18+ classification categories for computer games, which is attached to this 
report as Appendix 5. 

I again encourage members to have a look at that and make their own judgements. The report continues — 

On the basis of its own analysis, together with the evidence given to the Committee and the above 
comments in the Senate Committee Report, the Committee makes the following finding: 

Finding 3: The Committee finds that some material currently within the scope of the RC category 
will be classified as R 18+ from 1 January 2013, in that item 4.1(d) of the Code will form the 
R 18+ category from that date. 
… 

In light of this evidence, the Committee attempted to clarify the concept of dilution of the RC category 
as referred to in the Second Reading Speech. 

The Senate Committee Report referred to the Code and noted the advice of the Commonwealth 
Attorney-General’s Department that: 

the current refused classification category for computer games will not be diluted by 
relocating item 4.1(d) – computer games unsuitable for a minor to see or play – from that 
category to comprise the broad description of the R 18+ … category. 

The Senate Committee … articulates no analysis or finding as to whether there is a dilution of the RC 
category by virtue of the introduction of the R 18+ category … as the new guidelines were not available 
at the time of the Senate inquiry. 

It was therefore not in a position to make any judgement call on that. The report continues — 

The Senate Committee noted that “until the final Guidelines for the Classification of Computer Games 
is available, there will be some uncertainty as to the practical implementation of the R 18+ (Restricted) 
classification category.” 
The final Guidelines for the Classification of Computer Games incorporating the R 18+ category have 
since been released on 12 September 2012. 

The Classification Branch of the Commonwealth Attorney-General’s Department advised the 
Committee that: 

It is important to note that only computer games previously classified RC on the basis that they 
were unsuitable for a minor (but otherwise were suitable for adults), could be reclassified 
under the adults-only R18+ category. In other words, a computer game that was classified RC 
under the provisions of 1a, 1b or 1c of the National Classification Code would still be 
classified RC.  

That leaves out, of course, the category of 1(d). The committee is not satisfied that the creation of the new R 18+ 
category for the classification of computer games will not result in any dilution of the RC category.  

In an effort to try to make sure that we fully understood and fully informed Parliament on this point, the 
committee attempted to obtain copies of the minutes of three meetings of the Standing Committee of Attorneys-
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General held during 2010 and 2011 to assist its understanding of the concept of dilution. The committee was 
advised that as not all Attorneys General agreed to the release of the minutes, they could not be released. 
Therefore, the committee was hamstrung in trying to further that line of inquiry. It would be interesting to know 
whether it was the WA Attorney General who refused the release of the minutes and the reasons for that refusal, 
but I expect that we will be none the wiser on this point. I ask Hon Sue Ellery to correct me if I am wrong, but 
my understanding from the point she made is that her argument was there was no dilution of the RC 
classification because material that was not available to children to view would still not be available for children 
to view. That is an interesting interpretation and, clearly, that is accurate, but that is not the intention of the 
Attorneys General as stated in the communiqué or as stated by the Western Australian Attorney General in the 
second reading speech; they referred specifically to no dilution of the RC classification category. I think that on 
any analysis the only conclusion we can form is that there is dilution of the RC classification, because, clearly, 
games that would have been refused classification will now be given a classification if they fit into the new 
R 18+ category.  

The committee is of the view that the wording used in the second reading speech, although correct in its advice 
as to SCAG’s intention, is misleading about the effect of application of the new R 18+ category. The committee 
and the Western Australian Parliament need to have confidence in the explanatory materials relating to a bill that 
Parliament is asked to consider. The committee endorses the Standing Committee on Legislation’s recent 
statement — 

The House should not be required to make decisions on any legislation on the basis of inaccurate 
information. 

In the committee’s view, the same principle applies to assertions made in the second reading speech of a member 
introducing a bill, especially as it articulates a policy and sets the scope of the bill. Asking Parliament to make 
laws on the basis of inaccurate or incomplete information, although it does not technically limit Parliament’s 
sovereignty and law-making powers, certainly impedes Parliament’s exercise of those powers. The committee 
finds that the statement in the second reading speech of the bill that “RC material will not be included in the 
proposed R 18+ classification” is misleading as to the effect of application of the new R 18+ category as, clearly, 
there was evidence before the committee that, at least in respect of item 1(b) of the code, that will in fact be the 
case. 

HON LIZ BEHJAT (North Metropolitan) [5.43 pm]: My involvement in this matter started when I became a 
signatory to the submission made to the classification review done by the commonwealth Attorney-General’s 
Department, which was already mentioned in the excellent contribution made by my colleague Hon Nick Goiran. 
I do not want to delay passage of the Classification (Publications, Films and Computer Games) Enforcement 
Amendment Bill 2012 any longer, but, as members know, I have spoken publicly on this issue on Stateline and 
other media outlets and I feel that I have to put my thoughts on the parliamentary record.  

We have not been able to have the debate about whether Western Australia should have an R 18+ category at all 
and whether we like it or not, come 1 January 2013, this national law will come into being. Members in this 
place already know my feelings about how we sign up to these national laws and give away our state’s rights on 
issues such as this. Again, Hon Nick Goiran spoke about how we do not allow X-rated videos and films in 
Western Australia, so why did we have to sign up to the R 18+ proposal? Nevertheless, that has been done and 
we will move on and live with it. However, I will read the submission that Hon Nick Goiran referred to into the 
record so that members are aware of what it was. It was a joint submission sponsored by Michael Sutherland, the 
excellent member for Mount Lawley, and my opposition colleague in this place, Hon Helen Bullock, member for 
Mining and Pastoral Region. The submission states — 

The civility of our society is adversely affected when violence and explicit sexual content pervade our 
communications media and entertainment industry. 

Violence and explicit sexual content in computer and video games raise particular concerns due to the 
interactive nature of these games. 

The proposal to introduce an R18+ classification for computer games has already been rejected 
repeatedly by the Standing Committee of Censorship Ministers because of these concerns. 

We are dismayed to find that the Commonwealth Attorney-General is unilaterally pursuing this 
proposal by issuing a consultation paper. 

As legislators responsible for the peace, order and good government of the people of Western Australia 
we are conscious of the impact that the ready availability of R18+ computer games could have on 
Western Australians, including children and adolescents. 
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We urge all ministers responsible for censorship matters — Commonwealth, State and Territory — to 
abandon any further consideration of the proposal for an R18+ classification for computer games and to 
re-affirm the wisdom of the national classification scheme in limiting computer games to no higher than 
the MA15+ classification. 
… 

We note that the Guidelines for the Classification of Films and Computer Games — 

Bearing in mind that this submission was signed on 22 February 2010, so it is as the guidelines were then — 

allow for violence in the MA15+ classification that is considered to “have an impact “no higher than 
strong”. 

The R18+ classification allows for violence which is considered to have a “high impact”. 

Research evidence appears to support the view that exposure to violence in computer or video games 
has both immediate and long-lasting effects on aggressive behaviour, aggressive cognition, and, 
aggressive affect. 
Allowing computer games that would warrant a classification of R18+ because they contain violence 
that is considered to be of “high impact” would therefore seem likely to contribute to an increase in 
violence in our community. 
Indeed leading researchers in this field have reported recently that “the long term effect of video game 
violence on later aggression and violence is larger than most known risk factors for adolescent 
violence, such as abusive parents, poverty, and antisocial parents”. 

… 

Researchers have also identified reasons for considering that the violent content in computer games is 
likely to have more profound effects on players than the violent content in films and television 
programs has on viewers: 

• in computer games the player often identifies with the aggressor; 
• the player actively rehearses the whole sequence of aggression; and 
• the proportion of the game devoted to violence is higher than for most films. 

This research lends support to the commonsense approach adopted by the national classification scheme 
of limiting the highest classification for computer games to MA15+ while allowing an R18+ 
classification for films. 

RECOMMENDATION 
The proposal to give further consideration to the introduction of an R18+ classification for computer 
games should be abandoned and the wisdom of the national classification scheme in limiting 
computer games to no higher than the MA15+ classification be re-affirmed. 

The signatories along with the co-sponsors to that submission were Hon Graham Jacobs, MLA, who was the 
then Minister for Water; Mental Health; Mr Michael Sutherland, MLA, member for Mount Lawley; Hon Helen 
Bullock, MLC, member for Mining and Pastoral Region; Hon Nick Goiran, MLC, member for South 
Metropolitan Region; Hon Helen Morton, MLC, member for East Metropolitan Region; me as member for North 
Metropolitan Region; Mr Frank Alban, MLA, member for Swan Hills; Mr Joe Francis, MLA, member for 
Jandakot; Mr Tony Krsticevic, MLA, member for Carine; Hon Michael Mischin, MLC, member for North 
Metropolitan Region; Mr Vincent Catania, MLA, member for North West; Mr Peter Abetz, MLA, member for 
Southern River; and Mr Ian Britza, MLA, member for Morley. I wanted to ensure that members were aware of 
the thoughts of those members at that time. I am certain that had we had more time to put in this submission and 
to more widely canvass it around Parliament, probably a whole lot more members would have signed it.  
The argument that it makes it easier to classify video and computer games to match the film classification to me 
just does not make sense. Computer games are very, very different from movies. Unless we really, really, really 
love a movie, like Gone with the Wind or something like that, very rarely would we sit down more than once and 
watch it. Some of the people around here might like James Bond movies and they might sit and watch James 
Bond movies time and time again. I do not know—myself personally, no. But with computer games, it is very, 
very different. We do not just watch; we participate. We become part of the game. We control what happens. 
The thing is that we do not just do it once; we do it time and time and time again. Some people out there who are 
playing these games and who do not have parental control or self-control—we have seen a lot of cases of that 
around the world—are doing this day in and day out, if not just hour in and hour out.  
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Members will know that I have a child who has reached the age of 15. That brings with it not just the fact that he 
is getting older and taller, but that I have these other decisions to make as to what he can or cannot watch. He is 
now in that 15 + category of things, and he has to make decisions about these games, and I as a parent have to 
make decisions about whether he can watch a certain movie. If I am sitting down with my son and watching a 
movie with him, which quite often we will do, and certain things are happening in that movie that are not 
morally right or are criminally wrong or things like that, and I feel that we need to discuss that, we can do that. A 
good example of that is when I went with my son and one of his friends to see the movie Contagion. After we 
saw that movie, we went out and had dinner. There were some real issues that that movie threw up about world 
pandemics and all those sorts of things, and we could talk about the issues in that movie and what would really 
happen. I am sorry, but I am not going to spend four or five or six, or however many, hours—I am lucky to be 
able to say that my son does not spend that amount of time—sitting through a computer game to find out what is 
embedded in the middle of the game that may be of great concern to me.  

Hon Adele Farina: And you would have to pass every level to get there. 

Hon LIZ BEHJAT: Yes, we would have to pass every level, which means we would have to be a very good 
gamer, which my son is. However, because of the sort of parent I am, his use of his preferred technology, Xbox, 
is limited. He is not allowed to play that Monday to Friday, because they are school days. He does it on the 
weekend. He is not allowed to lock himself in his little man cave and do it hour in and hour out; he has to come 
out of there. He is very good at that, and we do discuss things, and he understands. But not every parent is the 
same, and not every person even has a parent who cares enough to monitor what is going on.  

The classic example that we have all talked about when we have discussed issues about these videogames is 
Grand Theft Auto IV. There is a version of Grand Theft Auto IV that at the moment is not available in Australia, 
but come 1 January 2013, I am sure it will become available under the R 18+ category. The name “Grand Theft 
Auto” in itself should send shivers down the spine of the Attorney General, because it is encouraging people to 
learn how to steal cars, and to do that successfully. So in the one moment we will be dealing with legislation to 
stop this sort of crime from happening, and now we are talking about games in which, as we heard in Hon Nick 
Goiran’s contribution, these things act as simulators. The thing about Grand Theft Auto IV that I find particularly 
abhorrent is that in the middle of the game, there is a section, when the player gets to a certain level, where the 
player has sex with a prostitute. Okay. That is what they do. There are also scenes that simulate the sex act. Then 
there is a decision to be made by the player: “Do you pay the prostitute for the sex that you have just had, and 
then move on to steal some more cars”—which is really the ultimate aim of the game—“or do you kill the 
prostitute because you do not want to hand over your money?” Are these really the sorts of choices that we want 
our children to be making when they are playing these sorts of games? 

Hon Alison Xamon: Is that currently RC in Australia? 

Hon LIZ BEHJAT: That particular version of Grand Theft Auto IV is RC in Australia. There are other versions 
of Grand Theft Auto IV. 

Hon Michael Mischin: So why do you say that it will be R 18+? 

Hon LIZ BEHJAT: Why do I say that it will be R 18+? It is because we know that these things get squished 
down into categories and moved up and all those sorts of things. I am glad the Attorney General mentioned that, 
because the prime example is the game Dishonoured. Dishonoured is a game that is described as a 2012 first 
person stealth action adventure video game. It allows the player to tackle a series of assassination missions in a 
variety of ways, with an emphasis on player choice. Actions committed by the player are not judged to be of a 
good or evil morality, but instead are tracked by a “chaos” system that records how much collateral damage, 
violent actions and death are caused by the player. That is not the sort of game I would want to be playing. My 
son has bought that game, but my husband assures me that he has been talking to my son about it and all the 
sorts of choices that have to be made. The interesting thing is that he purchased that game from EB Games in 
Kingsway Shopping Centre in Madeley, and I will talk about it a bit later on.  

On the front cover of that game, it is labelled MA 15+. So, my son is aged 15, my husband is with him, they 
made the choice, and he can have this game. I am sitting having a coffee while they are finishing their purchase. 
I have a look at the game, open it up, and on the disk inside, there is an R 18 label. So I say to my husband, 
“Hold on. Why does it say MA 15+ on the cover, but inside it says R 18?”, and he says, “That is because another 
country, where this has been manufactured, classifies this as an R 18 game, but the Australian classification 
board says no, it is fine; it can be MA 15, so your 15-year-old son can purchase this.” That is the problem that 
we have. We maybe should be pointing the finger at the Australian Classification Board on this issue and asking: 
What are these people doing? Where is their moral compass going when they are allowing these things? But why 
do we have to be put in this position in which we even have to make these choices?  
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Going back to Grand Theft Auto IV, I want to quote from a Canadian-based website called Quiet Babylon, which 
makes commentary on a range of issues, including cyborgs and architects and all sorts of things. What it says 
about Grand Theft Auto IV is very interesting, so I will read this to members as well — 

There’s a kerfuffle on the Internet about the fact that you can kill people in a video game series and how 
you can pay to have sex with women in the same series and how you can choose to do these things in 
rapid succession to the same fictional person. The geniuses at IGN decided to put out a video featuring 
hooker killing. 
The result has been an entirely rational discussion consisting of game enthusiasts and feminists coming 
together to form a nuanced understanding of freedom of speech, the troubling depictions of women in 
violent situations, and the interplay of player agency and creative narrative and mechanics in forming 
the content of a game along with the shifting line between stereotypes and satire. It certainly has NOT 
resulted in shrill protestations of innocence by gamers who often fail to even grasp why there is a big 
deal and even shriller condemnations by feminists, many of whom have never played the game that they 
are tearing apart. 
The problem with trying to find a nuanced middle ground here is that it’s difficult to defend the game 
without falling back on either the “it’s just a game” or the “well no one HAS to kill a hooker” 
defenses. Both are disingenuous. 
If we believe that video games are an important cultural force … 

This person does — 

then when the criticism comes, we can’t back away and say “hold on, it doesn’t count here”. There 
should be no takebacks. If we think that games have merit then we should be able to defend them 
on their merit. Grand Theft Auto 4 has a Metacritic score of 99/100. It’s pretty clear that the gaming 
press broadly agrees that GTA:IV is a good and important game. So it should be defensible as such. 

We can’t hide behind “no one has to kill a hooker” or “it’s the players not the designers doing the 
murder” either. The fact is that any video game is created by a bunch of people and the collective 
decisions of the developers, publisher (and sometimes regulatory bodies) determines what rules and 
verbs are implemented in the game. Designers shape the world and decide what can and can’t be done. 
In GTA:IV, for all its realism, I can’t climb over a wall that’s waist height. At some point during 
development, Rockstar had a meeting about my character’s movement abilities and “climbing short 
walls” was left off the list. 

The DEPUTY PRESIDENT (Hon Brian Ellis): Members, noting the time I will leave the chair until the 
ringing of the bells. 

Hon LIZ BEHJAT: Stay tuned!  

Sitting suspended from 6.00 to 7.30 pm 
Hon LIZ BEHJAT: Before the break, I was going through some information I had found on a website called 
Quiet Babylon. I was talking about Rockstar, the inventors or promoters of the game. I just want to finish with 
this paragraph —  

Which is just to say that if they’d wanted to, Rockstar could have prevented hooker killing. They 
could have left hookers out of the game. They could have made it so that the hookers were invulnerable 
to damage after you’d paid them. They could have had cut scenes as part of the sex act that involved the 
hooker walking away to safety while the main character dozed in post-coital bliss in his driver seat. 
They could have made the game’s sanction for killing paid hookers (perhaps a bunch of crazed, heavily 
armed, pimps) so high as to make the decision untenable. There’s no way that Rockstar was unaware of 
the controversy around this feature in earlier games from the series, so we can’t argue ignorance or 
emergent gameplay. Hooker killing is in the game and it’s in there on purpose. 

I am leaving the academic rigour and legal argument to my colleagues in this place who are far more qualified 
than I am on these things. But I come to the chamber as a mother and an ordinary citizen of Western Australia to 
say: for goodness sake; when are we going to take stock of some of these things that we are allowing to happen 
just because it is the easy option—it is easier for us to sign up to these national schemes that people dream up? 
We should stand proudly, fiercely and independently as Western Australians and say, “No, we are not going to 
do this. We are not going to allow these sorts of things to come into Western Australia.” That is what makes this 
state great. That is what makes this state the place that we all want to live in. We have said no to X-rated movies. 
We could have said no to R-rated video games. It is not the present Attorney General’s problem that we signed 



Extract from Hansard 
[COUNCIL — Tuesday, 13 November 2012] 

 p8293c-8319a 
Hon Adele Farina; Hon Liz Behjat; Hon Alison Xamon; Hon Robin Chapple; Hon Michael Mischin; Hon Alyssa 

Hayden; Hon Nick Goiran; Hon Sue Ellery; Hon Max Trenorden 

 [13] 

up to that scheme, and we must recognise him for that. It is the former Attorney General who signed us up to that 
scheme. I am sorry that he did, but we have to live with it. Maybe at a later time we can look at what my 
colleague Hon Nick Goiran suggested; that is, a motion whereby we amend the legislation so that, as Western 
Australians, we can take back the state’s rights that we keep handing over to Canberra, which I am sick and tired 
of doing. 

I have had a conversation with the Attorney General. He has assured me—I am sure he will reiterate this in his 
summing up—that he will do everything he can to ensure that we meet that 1 January start date so that we can 
allay the fears that the Standing Committee on Uniform Legislation and Statutes Review brought up in its most 
excellent report. I commend it on that report. I support the legislation, but only for the reason that we will have 
this whether or not we like it. But let us think about what we are doing in the future. 
HON ALISON XAMON (East Metropolitan) [7.34 pm]: I rise to speak on the Classification (Publications, 
Films and Computer Games) Enforcement Amendment Bill 2012 on behalf of the Greens (WA). The bill, as has 
been discussed, amends the Classification (Publications, Films and Computer Games) Enforcement Act 1996. 
The Western Australian enforcement act supports the commonwealth classification act and the classification 
regime in WA, which, as has been discussed, is a part of uniform legislation. We ceded to the federal 
government some time ago authority for the classification of video games. 

There are a number of interesting provisions in the bill that deal with the issue of classification. Clause 2(b) 
provides that the substantive provisions in the bill will come into operation on a day fixed by proclamation, and I 
will talk about that in a moment because that is obviously part of an amendment. Clause 4 expands the section 3 
definition of “contentious material” to include R 18+ computer games. The bill enforces the new R 18+ category 
by creating associated offences. Clause 6 creates a new offence of a minor aged 15 years or older buying a 
computer game classified R 18+ knowing that it is classified as such. Clause 7 creates the following new 
offences: demonstrating a computer game classified R 18+ in a public place, demonstrating a computer game 
classified R 18+ so that it can be seen from a public place, and demonstrating a computer game classified R 18+ 
in a place that is not a public place in the presence of a minor. I note that there is an exception—that is, the 
person demonstrating it is a parent or guardian of the minor. Picking up on the concerns raised by Hon Liz 
Behjat, as a parent, I would not show an R 18+ video to my children either. I understand that this legislation is 
trying not to encroach upon the boundaries of parental rights, but I express my concern about those sorts of 
exceptions if we are serious about wanting to protect children from these sorts of video games. The bill also 
creates a defence to the offence in clause 7(3) if the person had reasonable grounds to believe that the minor was 
an adult. I note that that is an entirely new provision that does not simply extend the MA 15+ offences. 

Clause 8 creates a new offence of displaying in a public place a computer game classified R 18+ with the 
intention of selling or supplying it, except if it is in an area that is conspicuously identified as such. Clause 9 
creates the new offence of a person selling or supplying a computer game classified R 18+ to a minor, unless the 
person is the parent or guardian of the minor. Again, the bill creates a defence to the clause 9 offence if the 
person charged can prove that the minor produced acceptable proof of age prior to the sale or if the minor was 
employed by the person charged and the supply took place in the course of employment. I will be interested to 
hear how an acceptable proof of age is likely to be determined. Will that simply be up to the individual supplier 
or is it anticipated that there will be a more rigorous obligation in relation to the definition of age? 

Clause 10 creates new offences of possessing or copying an unclassified computer game that would, if classified, 
be classified R 18+ with the intention of selling or supplying it or demonstrating it in a public place—I will be 
interested to hear how that will be enforced—and possessing or copying a computer game classified R 18+ with 
the intention of demonstrating it in a public place. I presume that these clauses will try to capture the download, 
in particular, of games that would otherwise not be classified as being able to be purchased in Australia but are 
readily available online now. Again, it would be interesting to see how that could potentially be policed.  

Clauses 11 to 14 create offences regarding the exhibition of advertisements in a public place and the sale of films 
and computer games accompanied by advertisements for either films or computer games. As has already been 
mentioned during this debate, it should be noted that penalties vary quite widely from jurisdiction to jurisdiction. 
I note that a particularly useful table was put forward by the Standing Committee on Uniform Legislation and 
Statutes Review outlining the difference in penalties. However, as states retain enforcement power, it seems 
unlikely that this will change in the near future. I would also be interested to know how the current penalties that 
have been prescribed in WA came about, particularly as the majority of them seem to be so much lower than 
those in other states.  

Clause 15 creates a transitional provision. Under proposed section 153A, a person will not commit an offence 
under the relevant section of the legislation when computer games are reclassified within 12 months of the 
section coming into operation; when the offence was committed during the period of 90 days after a change in 
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classification; and when that person would have been in compliance with that section if the game had not been 
reclassified.  

This bill was reviewed by the Standing Committee on Uniform Legislation and Statutes Review. I note that the 
committee made four findings and three recommendations as part of the report that was tabled on 6 November 
this year. The Greens support the committee’s recommendations, in particular recommendations 1 and 3, and 
want to ensure that the WA enforcement legislation is operational from the commencement of the 
commonwealth classification act on 1 January 2013.  

I will say a little about the proclamation date. The commonwealth classification act that creates the R 18+ 
classification category for computer games will come into operation on 1 January next year. However, under 
clause 2(b) of this bill, which serves as the WA enforcement act for the new classification category, the bill as it 
stands, unamended, will come into operation on a day fixed by proclamation. I am hearing from members 
opposite that there seems to be some sort of commitment to try to ensure that proclamation occurs in a timely 
manner. However, as the committee has already noted in its report, the effect of commencement occurring after 
1 January 2013, if potentially it was not proclaimed in time, is that computer games could be classified R 18+ 
and be legally sold or supplied in this state from 1 January 2013. While no Western Australian enforcement 
legislation is in place, children potentially will be able to purchase and adults will be able to sell R 18+ games to 
children without penalty. The Greens argue that unrestricted access to newly classified R 18+ immersive games, 
as has been demonstrated through numerous studies, will pose quite a potentially detrimental effect, particularly 
on children. We know that these games may expose children to any number of complex themes that do not 
necessarily need to be justified by context and to depictions or simulations of high levels of violence and drug 
use. The Greens are extremely concerned about the potential to have them made available to children without 
restriction. In recognition of the possible consequences of a proclamation date after 1 January 2013, the uniform 
legislation committee proposed an amendment to the bill, which appears on the supplementary notice paper.  

The Greens agree with the concerns that have been raised by many of the speakers so far that this is quite an 
important amendment in order to ensure that the incoming commonwealth classification act is safe and effective. 
We remain very concerned that, without such safeguards, it would potentially put WA children and young 
people at risk. It will also ensure that the act will not create new criminal offences that will have a retrospective 
effect. It is very important to ensure that that does not occur. It is much better if people know exactly where they 
stand from 1 January 2013.  

I also want to make some comments about the dilution of the refused classification category, over which some 
different views have been expressed. I note again that in the second reading speech of this bill the Attorney 
General said — 

… ministers have agreed that there shall be no dilution of the RC classification and RC material will not 
be included in the proposed R 18+ classification. Therefore, the introduction of an R 18+ classification 
is a new, adults-only classification that can be applied to some of the more extreme material that may 
currently fit within the MA 15+ classification.  

I suspect it will be the case that material that is currently classified MA 15+ will end up in the R 18+ category 
after reassessment. I note the concerns of some people in this place I have spoken to behind the Chair who are 
concerned that the sheer number of games means that reclassification of the sort described is probably not likely 
to occur. We agree that it is probably likely that a number of stakeholders will potentially make it their mission 
to check a number of these video games to have them reclassified. I feel more confident that video games that 
are currently inappropriately classified MA 15+ that are more appropriate to be classified R 18+ are likely to be 
reclassified. The consideration of the new commonwealth guidelines reinforces that finding. For example, under 
the current guidelines, MA 15+ games can include depictions of moderate violence if justified by context, but all 
violence that exceeds the MA 15+ classification is classified RC; that is, refused classification. Under the new 
guidelines, games will be RC when they include high-impact violence that is frequently gratuitous, exploitative 
and offensive to a reasonable adult. However, games containing violence that falls somewhere between these 
two standards will be classified R 18+. The Greens consider that it is logical that the creation of an additional 
category that sits between two existing categories—MA 15+ and RC—would likely capture games from both the 
MA 15+ and the RC category.  

I note the concerns of the Standing Committee on Uniform Legislation and Statutes Review. The committee also 
listed a number of examples from people who had actually presented to the committee. It was noted that 
members of Parliament had not been provided with accurate and complete information on which to develop an 
opinion of this bill. Comments were made that it is a distinct possibility that particularly material from the RC 
category may now be found within the R 18+ category. The committee went so far as to make a finding that the 
Attorney General’s statement was misleading. The Greens (WA) are very concerned about this. If that is the 
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case, it is completely unacceptable. That is obviously quite an affront to the role of this Parliament and to us as 
legislators. We need to ensure that we begin consideration of any bill with accurate information and statements 
of policy. It is important to ensure that there is a greater degree of accuracy, particularly in second reading 
speeches that are designed to introduce a bill.  

I now want to comment on the transitional provision at clause 15. Clause 15, which is proposed section 153A, 
states that the person will not commit an offence under the relevant section of the bill if the computer game is 
classified MA 15+ immediately before this section comes into operation; computer games are subsequently 
reclassified from MA 15+ to R 18+ within 12 months of the section coming into operation; the offence was 
committed 90 days after a change in classification; and that person would have been in compliance with that 
section if the game had not been reclassified. However, under section 38(1) of the commonwealth Classification 
(Publications, Films and Computer Games) Act 1995, a computer game may be reclassified only after two years 
have elapsed from the date on which the original classification was made. Given that the commonwealth 
Attorney-General’s Department has advised that all computer games already classified will retain their 
classification, this amendment seems largely unnecessary. It seems it will capture only computer games that fall 
within the section 38(2) exceptions to the reclassification time frame. These include games that become 
unclassified due to modification and games that have had their classification revoked. 

The commonwealth classification act also sets out the period during which the Australian Classification Board 
must make an enforcement decision and when classification decisions take effect. However, it does not deal with 
compliance with state enforcement offences. Although this omission may create a limited role for this provision, 
I note that the WA Department of the Attorney General’s response to the committee did not satisfactorily explain 
why the transitional period is set at 12 months and persons are given a 90–day grace period following a change 
in classification. The Greens note that a similar clause has not been included in enforcement legislation in other 
jurisdictions. It would be really useful to have the Attorney General better explain the value of this provision 
because of the Greens’ concern that it may simply confuse enforcement matters and need not be included in this 
bill. 
In conclusion, the Greens support the expedient passage of the enforcement legislation through Parliament. An 
advantage of the new commonwealth classification system should mean, hopefully, that parental supervision of 
computer-game use will become more straightforward, with clear demarcation of what material is appropriate for 
particular age groups. Any clarity that the new system creates will be completely undermined if children can 
access R 18+ games without restriction while we wait for WA enforcement legislation to come into effect. We 
are concerned it will put children at even greater risk than they are under the existing regime. Consequently, the 
Greens will support the proposed amendment by the uniform legislation committee because we think it is really 
important to ensure that this enforcement legislation will be operational from 1 January 2013. The legislation is 
coming through—that is a fact; we could not stop it even if we disagreed with it, but at the very least we can take 
measures in this place to ensure that our children are adequately protected as at 1 January 2013. 
HON ROBIN CHAPPLE (Mining and Pastoral) [7.55 pm]: I do not intend to speak for long on the 
Classification (Publications, Films and Computer Games) Enforcement Amendment Bill 2012. The seventy-
eighth report of the Standing Committee on Uniform Legislation and Statutes Review was the first report I had 
been involved with on that committee. We have touched on a couple of other reports, but I was heavily involved 
in the process of that report. I would like to thank my colleagues on that committee for turning in a darn good 
report in report 78. I do not want to talk to a large degree about this; I want to talk about how we got to this 
situation.  
The proposals have been around since 2009. There have been many different levels of consultation at a federal 
level involving many Attorneys-General of different ilks over quite a period. In December 2009, the Australian 
government consulted widely on R 18+ computer games. There were 58 437 respondents to an inquiry. The 
commonwealth surveyed 2 000 people in May 2011. On 22 July 2011 an agreement was reached via a Standing 
Committee of Attorneys-General communiqué. On 15 February 2012 the Classification (Publications, Films and 
Computer Games) Amendment (R 18+ Computer Games) Bill 2012 was introduced into the House of 
Representatives. It was interesting that the government decided to have a committee of inquiry, but unfortunately 
it had only 11 working days to complete it. The inquiry that we dealt with in committee was of a fairly limited 
nature but, as I said in paragraph 2.35, it referred to the departmental response that acknowledged computer 
games would be declassified from the RC category back down to R 18+.  
Quite clearly, a process that harmonises the system between all states is a good thing. We have seen what has 
happened when we have had different regulatory regimes around X-rated videos, illicit material and material 
being accessed and distributed inappropriately. Games will be moved up from the 15+ category, which have 
been inappropriately classified in that area, to the R 18+ classification. I note that the issue of guidelines was 
raised in the Senate. There was a call in the Senate inquiry for those guidelines to be reviewed. The matter was 
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dealt with before seeing the guidelines. I wish to quote from my colleague Hon Scott Ludlam when he dealt with 
the matter — 

… to ensure that the process offers the opportunity to re-evaluate and re-classify the material that is 
currently inappropriately available in the MA15+ bracket.  

We know there have been many hundreds of submitters in this process. Again, it was also noted that in the 
Attorneys-General 2009 consultation, there were, as I said, 60 000 respondents to that. It is important to note that 
98 per cent per of those respondents said that we should have an R 18+ adult classification, primarily to ensure 
that people under 15 are not accessing inappropriate material. 
In that regard I support the recommendations as outlined by the committee. It has been a pleasure to be on that 
committee and to find myself doing meaningful committee work again. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.00 pm] — in reply: I thank 
members for their contributions to the debate. I particularly thank Hon Sue Ellery for indicating her support for 
the bill, and likewise Hon Alison Xamon. I need to say a number of things about the bill, in particular in respect 
of the report upon which so many members have relied and some of the recommendations in the report. By way 
of, I suppose, a segue into that, I had understood that these matters tended to be referred to committees in order 
to save the time of the house, so having reports read out in considerable detail does not seem to be achieving that 
end, and to have several members referring at length to slabs out of a report again tends to not save the time of 
the house. I will have some more to say about the report but, before I do, it is important to understand a few of 
the fundamentals that seem to have been ignored by the committee or not appreciated fully by the committee and 
that do not seem to have been appreciated by several of the speakers at least who have contributed to the debate 
this evening. 
This is not a question of the government deciding it is a great idea to have R 18+ game classifications. This is 
not a case, as Hon Nick Goiran suggested, of the Attorneys-General deciding that we will ignore what the 
commissioners for children and young people have to say about this, worthy though their opinions are and 
although, in the case of the Commissioner for Children and Young People in Western Australia, as was pointed 
out when her letter was read out, there is no evidence one way or the other of the detrimental effect on children 
of certain types of games, contrary to what Hon Nick Goiran seemed to conclude. But that is by the bye. It is not 
a question of the Attorneys-General for each state and territory sitting down and deciding, “Well, this will be a 
great idea.” The law is that the classification scheme is in the hands of the commonwealth, and the states and 
territories are irrelevant to it, except to the extent that we are involved in a cooperative scheme. It was all very 
noble perhaps for the Attorney-General for South Australia at the time to say, “We’re not going to be a part of 
it”, and for the Attorney General for New South Wales to have doubts about it. The Attorney General for 
Western Australia, my predecessor the honourable Christian Porter, also had concerns about the suitability of 
these games and their distribution into the community, but that is by the bye.  

The reality is that the commonwealth had made it quite plain that it wanted an R 18+ computer game 
classification. There was R 18+ for movies and there was R 18+ for publications. There was no R 18+ for 
computer games. Although one might wistfully look back to the days when Lady Chatterley’s Lover was 
considered an obscene publication, the fact is that an awful lot of Australians out there want to be treated like 
adults. They regard MA 15+ as not being suitable and want something at a higher level. I am not saying it is an 
overwhelming majority. I do not play these games; I am not interested in them, and I suspect that most members 
here are not, and most of their constituents may not be. But a significant proportion of people out there want 
something more than MA 15+ and something that is suitable for adults and not for minors. The reality is that if 
the commonwealth decides that it wants an R 18+ classification, the commonwealth gets it, because the 
commonwealth can always insist on disregarding the states in this respect. The commonwealth can take over 
control of this and the enforcement, if it so wishes. So, the fact remains—Hon Adele Farina is shaking her head, 
but she knows this full well because her committee has looked into this and should have revealed this if it was 
not obvious—that constitutionally the commonwealth can take this over, and it has made that plain. 

The only reason that we have any say in the guidelines or in the crafting of the code or anything of that nature is 
that there is still a cooperative scheme. If Western Australia had said, “Well, we don’t care. We’re not going to 
be a part of this”, it would have been done without us and would have been imposed upon us. At the moment, the 
way it stands is that we still retain responsibility for the enforcement of the classifications, so it seems not only a 
pragmatic decision for the benefit of Western Australians, but also a sensible political decision to be a part of the 
game rather than to throw up our hands and say that we are not going to be involved because we do not agree 
with it in principle. That forms the background to this legislation. 

I might very well not like the idea of an R 18+ classification; I might very well not like the idea of an R 18+ 
movie classification or an R 18+ book classification, but they are there, and the question is: what does the state 
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do to ensure that at least they are enforced? None of this, I should suggest, comes as a surprise to any of the 
members of that committee, yet it does not seem to have been articulated clearly in the report. That is the 
background to this. So, rather than having a go at the honourable Christian Porter or Attorneys-General of the 
states and territories generally, the reality is that the commonwealth sets the standard and we can either 
contribute to the process of setting the standards for the classification or pick up our ball and bat and go home 
and have the commonwealth do it without us. As it happens, there has been considerable negotiation and work in 
massaging the several drafts that have been produced by the commonwealth in order to achieve the guidelines 
being proposed currently. That is another feature that seems to have been ignored or not understood. 

The important feature is the code. The guidelines have no legal force in themselves; the guidelines are there to 
help the Classification Board in its thinking and its process of thought in order to achieve the classification 
decisions, and it is all very subjective to a very large extent. But in terms of the code itself, the code that will 
come into effect on 1 January prescribes general classification, PG, M, and MA 15+. Those that fall into R 18+ 
are computer games, except RC—that is, refused classification computer games—which are unsuitable for 
viewing or playing by a minor. Where is the dilution in the RC in that? Any game that is unsuitable, and as 
broadly stated as that, for viewing by a minor has to go into R 18+ if it is not sufficiently benign to go into any of 
the other lower categories—end of story—and I have been accused in the committee report of misleading 
Parliament by suggesting that there will be no dilution. The only dilution in the code from RC was the removal 
of the phrase “unsuitable for viewing or playing by a minor”, or words to that effect. If we are talking about 
something that is suitable for adults and not minors, then, yes, it necessarily goes out of RC and into something 
that is more suitable for adults; that is, R 18+. That is supposed to have been the foundation of one of the 
committee’s brilliant findings—that I have somehow misled or provided misleading information to the 
Parliament. The committee instead went to the guidelines—which have no legal force—and made an analysis of 
them. I will have a little more to say about that in due course, but turning to the guidelines, there seems to be 
some “shock, horror” on the part of the committee that the guidelines are not brought before Parliament for 
examination before they are agreed to. Well, no, because they are commonwealth guidelines. I am not aware of 
any commonwealth legislation that is brought before this chamber for the scrutiny of this Parliament, unless it 
happens to be something that is prescribed for it. There is a requirement that I table those guidelines in due 
course, but this house has no capacity, as a matter of law, to debate those guidelines because they are not state 
law. However much it might offend the Standing Committee on Uniform Legislation and Statutes Review, that is 
the legal position. If the committee wants to do something about that, it is quite at liberty to put up a private 
member’s bill to try to address the issue; but, as a matter of law, it is none of the committee’s business and none 
of this house’s concern. I might like it to be a different way, but that is the law. 

I considered at some length how to approach the issue of this bill, and I happened upon a passage in today’s The 
West Australian about what my stars portended for me! I quote — 

You’re at your exacting, perfectionist best—and worst. Aim to be positive and encouraging, rather than 
negative and critical. It’s also time to re-examine your goals. 

I had to seriously wonder whether this job was worth it, but I am a professional, and I rose above those doubts! 

Hon Ken Travers: What star sign is that? 

Hon MICHAEL MISCHIN: Capricorn! 

So I will be as positive as I can, but there are some things that I need to address, and perhaps I will begin at the 
beginning. I note that Hon Nick Goiran has expressed some respect for the standing orders of this house, and I 
point out that the standing order in respect of the Standing Committee on Uniform Legislation and Statutes 
Review has been debated quite considerably in its mandate. In schedule 1 of the standing orders, paragraph 5.4 
provides that, in relation to its function to consider and report on bills referred under standing order 126 — 

… the Committee is to confine any inquiry and report to an investigation as to whether a Bill or 
proposal may impact upon the sovereignty and law-making powers of the Parliament of Western 
Australia. 

With one small exception, this report deals with everything but that. We have had cited, and we have had 
actually included in it, material from the Commissioner for Children and Young People that has nothing to do 
with Parliament’s law-making power, but deals instead with policy. We have had several findings dealing with 
policy matters and questions of consistency with other legislation, and so forth. I will have to identify those in 
due course as I go through the report.  
The most significant recommendation is that relating to an amendment to clause 2 of the bill. It is important that 
we understand the basis for that recommendation. I will read out clause 2, which reads — 
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Commencement 
This Act comes into operation as follows — 

(a) sections 1 and 2 — on the day on which this Act receives the Royal Assent; 

(b) the rest of the Act — on a day fixed by proclamation, and different days may be fixed for 
different provisions. 

That is a standard provision in just about all legislation that comes before this place, and has been for probably 
the last 150 years, in one form or another. 

Hon Ken Travers: There were some slight technical changes a few years ago. 

Hon MICHAEL MISCHIN: True; I acknowledge Hon Ken Travers’ contribution on that, and I will say a little 
more about that. 
Paragraph 3.1 of the committee’s report reads — 

Clause 2(b) of the Bill provides for sections 1 and 2 to come into operation on the day on which it 
receives Royal Assent and for the rest “on a day fixed by proclamation”. 

So far, so good. Paragraph 3.2 reads, in part — 

The Committee has previously considered the impact of similar commencement mechanisms on the 
Parliament’s sovereignty and law making power because at one extreme, commencement may never be 
proclaimed. 

Well, yes; the committee may have, but it seems to have got into an area that it has not fully understood because 
after dealing with a variety of bits of evidence and the like, and the pros and cons of proclamation on that date, it 
concludes, in part, at paragraph 3.9 — 

The Committee is of the view that clause 2(b) of the Bill impacts Parliamentary sovereignty and law-
making power as it constitutes a delegation to the Executive of the power of the Western Australian 
Parliament to determine when the important enforcement provisions of the Bill come into effect. 

That has nothing to do with Parliament’s law-making power. Parliament can make a law to say that a bill will 
come into operation on the day of royal assent, or it can make a provision such as the one proposed, allowing for 
it to be proclaimed at various times. I note that the committee has not cited a single legal authority to support its 
proposition that somehow it is a delegation of Parliament’s law-making power to the executive or anyone else, 
so it may come as a surprise to the committee to know that the Interpretation Act actually deals with this. Section 
20(3) reads — 

Every Act reserved for the signification of Her Majesty’s pleasure on or after 1 July 1984 shall, unless 
the contrary intention appears in that Act, come into operation on the day on which Her Majesty’s 
assent is proclaimed in the Gazette. 

Section 21 reads — 

Time of commencement of written laws 
Where any written law, or portion of a written law, comes into operation on a particular day, it shall 
come into operation at the beginning of that day. 

Section 22 reads — 

Act commencing on proclamation, commencement of certain provisions of 
Notwithstanding section 20(2) — 

I digress to say that section 20(2) states — 

Every Act to which the Royal Assent is given on or after 1 July 1984 shall, unless the contrary intention 
appears in that Act, come into operation on the 28th day after the day on which that Act receives the 
Royal Assent. 

Section 22 continues — 
where an Act provides that the Act, or portion of the Act, is to come into operation on a day to be fixed 
by proclamation, that provision and the provision providing for the short title of the Act, unless it is 
otherwise expressly provided, shall come into operation on the day on which the Act receives the Royal 
Assent. 
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Section 23 reads — 

Proclamation of commencement of Act, construction of power to make 
A power to fix a day on which an Act shall come into operation does not include power to fix — 

(a) a day prior to the day on which the proclamation fixing the day is published in the Gazette; or 

(b) different days for different provisions of that Act, 

unless express provision is made in that behalf. 

It has been recognised since 1984, in the Interpretation Act, that Parliament is entitled to specify in legislation 
when part or all of an act shall come into operation. None of that is mentioned in the committee’s report, which 
puts forward the bald proposition that it is a delegation of Parliament’s law-making power to the executive. Why 
did that part of this brilliant report not include it as a reference? Either the committee did not know about it—
which suggests that it really did not focus on the issue, rather than putting forward some idea that came into its 
head—or it was deliberately concealing it as a relevant consideration for this place. 

Withdrawal of Remark 

Hon ADELE FARINA: It is one thing for the Attorney General to disagree with the committee’s report, but it is 
quite another thing to make allegations that the committee has deliberately withheld information from this 
Parliament. This committee goes out of its way to ensure that it informs the house to the best of its ability within 
its time frames in relation to every bill that comes before the Parliament, and I ask that the Attorney General 
withdraw that statement.  

Hon MICHAEL MISCHIN: In that case, I am prepared to accept that the committee did not do its job. 

The DEPUTY PRESIDENT (Hon Col Holt): Attorney General, a point of order has been called. Take a seat.  

Several members interjected. 

The DEPUTY PRESIDENT: Order, members! There is no point of order. However, I am sure the Attorney 
General will be moving on with his remarks on the second reading debate. 

Debate Resumed 
Hon MICHAEL MISCHIN: In order to clarify it, I had not suggested it was a deliberate concealment. I named 
a number of options. It is either that it has not been included in the report because the committee did not look 
into the law before stating the law for the benefit and information of this house and was wrong about it, or it 
made a positive decision not to refer to the Interpretation Act and what the law was. I leave it at that. I am 
prepared to accept that it simply did not do a very good job. 

Withdrawal of Remark 
Hon ADELE FARINA: Mr Deputy President, as I stated in my earlier point of order, how is it parliamentary for 
the Attorney General to stand here and pass judgement in that way on the committee report? It is fine for the 
Attorney General to disagree with the report. But he is now actually calling into question the integrity of those 
members of that committee. I find that quite disgraceful behaviour by the Attorney General, not to mention his 
being his usual arrogant self. I do not think it is parliamentary to accuse members of this place of not doing their 
job, when the members of that committee have served this Parliament and the people of Western Australia very, 
very well, and they continue to strive to do that. I just find his comments completely unacceptable. 

Hon ALYSSA HAYDEN: Mr Deputy President, as a new member in this place, I am sure a member is not 
meant to call another member arrogant, and I think that should be withdrawn. 
Several members interjected. 

The DEPUTY PRESIDENT: Thank you. Members, again, there is no point of order. I am sure the Attorney 
General was moving on rapidly.  
Hon Michael Mischin: I am. 
The DEPUTY PRESIDENT: We are getting to the end of the parliamentary year and we are dealing with the 
business in front of us, and I suggest that all members need to choose their words carefully when they talk about 
other members or committees in this place. 

Debate Resumed 
Hon MICHAEL MISCHIN: Thank you, Mr Deputy President. The whole point is that given that this is the 
foundation for the reasoning that underlies the desire of the committee, or the suggestion or recommendation by 
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the committee, to make a retrospective law, I think it is an important consideration for this house to know. To 
allow a date to be set by proclamation is not, and has been recognised since at least 1984 to be not, a delegation 
of Parliament’s law-making power to the executive or to anyone else. It is recognised in the Interpretation Act 
and has been for over 20, almost 30, years. However, that is the foundation for the committee to go on to say — 

In this instance such delegation may result in detriment to children of the State which should be 
avoided.  

That is the foundation for what then becomes a finding that if this legislation is not in operation by 1 January 
2013, there will be a hiatus or an inability to enforce the classifications. That is not much of a revelation, I note, 
because I said it in the second reading speech. I also wrote it in a letter to the committee when I provided all the 
material relevant to the intergovernmental scheme by letter dated 24 September—I said as much in that letter. I 
notice that my letter and the information that was provided is not included in the report. But there is reliance in 
the report on evidence from, I think, departmental officers and from Family Voice and so forth. Well, so be it. 
But that information was provided, and I have never cavilled against the fact that it is important for this 
legislation to pass, and I said so on 19 September when I introduced the bill to this place. The committee report 
goes on then, that in order to avoid that possibility, to take the step of suggesting a retrospective law.  
I want to point out some of the fundamental legislative scrutiny principles that used to be cited with uniform 
legislation committee reports. One of the principles that needs to be considered by the committee, and that I 
believe is considered by all committees, although they no longer publish them in their reports, is whether the 
legislation has sufficient regard to the rights — 

Several members interjected. 

The DEPUTY PRESIDENT: Order!  

Hon MICHAEL MISCHIN: One of the fundamental legislative scrutiny principles, which I understand are 
being considered by all committees in this place, whether or not they are explicit in the standing orders, is: does 
the legislation have sufficient regard to the rights and liberties of individuals? The seventh principle is: does the 
bill adversely affect the rights and liberties or impose obligations retrospectively? It appears that this committee 
has decided that because the public interest is so great, and although the government does not propose to impose 
a retrospective criminal responsibility on people, that is a good thing to do. I notice that Hon Alison Xamon a 
couple of weeks ago was very indignant about how the government did not have regard to fundamental legal — 

Several members interjected. 

The DEPUTY PRESIDENT: Order, members! I believe that the Attorney General is rapidly concluding his 
remarks on the bill. 

Hon MICHAEL MISCHIN: I am getting to a point. A couple of weeks ago, Hon Alison Xamon spoke very 
passionately about fundamental legal principles. One fundamental legal principle is that laws ought not to be 
retrospective. There is a citation at page 9 of the committee’s report that makes some general observations about 
retrospective legislation. At footnote 19 on that page, the committee suggests that there are no limits on 
Parliaments making laws that are retrospective in operation. I have to say that the citation that is given there is 
the 1915 High Court case of Kidman, the reference being (1915) 20 CLR 425. However, that case deals with the 
legislative power of the commonwealth Parliament, not a state Parliament. In the context of the commonwealth 
Parliament—this again has not been explored, but it is important, because this is the foundation of the reasoning 
as to why we should have a retrospective law in this case—account might need to be taken of the 
interrelationship between section 109 of the commonwealth Constitution and commonwealth laws, as suggested 
by His Honour Justice Deane in Metwally v University of Wollongong [1985] HCA 28. There are other 
implications from Union Steamship Company of Australia Pty Ltd v King [1988] HCA 55, about the possibility 
that state legislation might be invalid if it contravenes what is referred to as “ rights deeply rooted in our 
democratic system of government and the common law”.  

So it is by no means beyond doubt—by no means certain—that the state can indiscriminately and at large pass 
retrospective laws, particularly those that impose criminal liability on people. In other words, something may be 
lawful on 1 January 2013 because there is no law that makes it unlawful. But when the bill finally gets the royal 
assent, it will be deemed to have been illegal from that date. If that does not offend against fundamental rules of 
law, I do not know what does! We are not talking about some fiscal or revenue-raising regulation that says 
certain things will be taken up on a certain date and counted. Last week, or the week before last, Hon Adele 
Farina spoke against retrospective legislation when it came to simply validating the acts of psychiatrists who 
through some inadvertence did not have their qualifications recognised under current legislation and who were 
still treating patients as they had always done. Hon Adele Farina objected to that idea and said that laws should 
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not be retrospective on that occasion, yet here we have her committee imposing criminal liability, potentially, in 
retrospect.  

I note also that the Standing Committee on Uniform Legislation and Statutes Review referred to the nineteenth 
report of the Legislation Committee on the Revenue Laws Amendment Bill 2012 and relied on it for a slightly 
different matter; that is, the suggestion that somehow I had provided misleading information to Parliament. I also 
suggest that the committee ought to have referred to the issue of retrospectivity that was dealt with in that report 
at quite some length. At pages 6 and 7 of the nineteenth report—I do not know why the committee did not refer 
to this as well as to the other things, as it is directly relevant to the question of retrospective legislation—
paragraph 4.2 reads — 

... retrospective legislation offends the fundamental principle of rule of law: that law should be 
prospective. This principle arises from a person’s entitlement to know the law that they are required to 
abide by in a well-governed society:  

It then quotes — 

A person cannot be guided by a retrospective law: it does not exist at the time of action. Whilst there 
will be some occasional retrospective enactments, these cannot be pervasive or characteristic features 
of the system otherwise they cannot serve to organise social behaviour by providing a basis for 
legitimate expectations …. Dicey’s first aspect of the rule of law is centred upon the notion that there 
can be no punishment without a pre-existing law. 

Paragraph 4.3 reads — 

In considering retrospective provisions, the Parliament may decide that the ‘entitlement to know the 
law’ concern has been met when there has been prior announcement of the date from which proposed 
legislation will be implemented. This is particularly the case with finance legislation.  

Here we are dealing with criminal law. Paragraph 4.5 reads — 

Parliamentary practice is that legislation with retrospective effect should be used only in exceptional 
circumstances and when it will not unduly trespass on individual rights and liberties.  

It is important to appreciate that. What is being spoken of, as though it is some kind of routine matter—because 
there is a risk that this legislation will not be assented to before 1 January and it is in the public interest that little 
kiddies be protected from playing shoot ‘em up games—is that we make retrospective criminal liability in 
explicit terms that the act is deemed to have come into operation if assent, not even proclamation, is later than 
that day. As a matter of principle, the government cannot support retrospective criminal legislation, certainly 
not on the bases that are being proposed. One of these bases is that a uniform scheme needs to come into 
operation. That is right, it does, and that is why I am hoping that this legislation will pass through this house this 
evening.  

Another suggestion is that there have been lengthy discussions about this legislation. In the past, that, in the 
absence of some specific indication that it will be retrospective, has never been a basis for making laws 
retrospective in this place.  

The third reason is that the games will potentially be available and will be clearly marked as having an R 18+ 
classification. I do not know what the evidence is to support the assertion that immediately on 1 January that will 
be the case. At the moment, the only lawful classifications in Australia are either RC—which cannot be sold—or 
MA 15+. There are none at the R 18+ classification until after 1 January. Another reason is that there will be a 
risk that some of these things will fall into the hands of children if this law is not passed. Unless there is further 
information to be gone over in the committee stage and there is debate as to principles, there is no reason why 
this legislation cannot pass through this place today and be with the other place by Thursday before it rises and 
be passed by that other place. To the extent that any assurance is required, to the extent that I can control the 
process in any way, I will be doing everything within my ability to ensure that this bill receives the royal assent 
in its current form and that the relevant provisions are proclaimed and in operation by 1 January 2013. One thing 
that I will not countenance, and this house might have a different view, is the creation of explicitly retrospective 
criminal offences simply on the prospect that something may be in the public interest and may not be passed in 
time. I could name an awful lot of pieces of legislation, including potentially the amendments to the Corruption 
and Crime Commission Act and the proposed covert powers act—all sorts of legislation—that could be worthy 
of retrospective operation, but this government does not do that. The government cannot, as a matter of 
conscience, support recommendation 1. It may be that others can set aside their respect for fundamental legal 
principles in this case—so be it—but it will not be on my conscience or on my record. 
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Recommendation 2 of the committee report has asked for an explanation as to why different penalties apply in 
different states and territories. To the extent that that has any relevance to the Western Australian Parliament’s 
law-making powers, I would have thought it demonstrated that it does retain its law-making power because it 
can prescribe penalties that are different from those in other states and territories. Nevertheless, the committee 
has asked, and other members have asked, that question. I agree with the committee’s position that the national 
cooperative classification scheme is intended to provide a uniform classification scheme across this country so 
that people can publish, display, sell, purvey, distribute or watch films and other articles of various 
classifications knowing that they are uniformly acceptable across the country. The one exception is the X rating, 
which is solely the preserve of the two territories—the Australian Capital Territory and the Northern Territory; 
no state has that classification. Why that is the case I have not worked out yet. I suspect it may have been 
something to do with traditionally those being classifications available under their individual censorship regimes 
long before the cooperative scheme came into effect. That may be the case. In any event, it is by the bye; we do 
not have it here and those territories do. It is recognised that each state and territory enforces the classifications 
in its own way and does it not only in accordance with what they regard as an appropriate penalty for that 
offence, but also in such a way that, where there is a monetary penalty or a penal sanction, it is proportionate 
with other schemes and other legislation within that particular jurisdiction. Many of the penalties that have been 
referred to are significant ones in other states and territories. Some are calculated by way of penalty units, rather 
than monetary amounts and so forth. In this case, Western Australia has settled on that because it is equivalent to 
what is available to R 18+ items of another nature. One might argue that it should be higher or lower, but there is 
no amendment on the notice paper. I am prepared to entertain any submissions in due course as to how we ought 
to beef up the enforcement regime, but that is not for today.  

Recommendation 3 asks for clarification as to the reason for the 12-month and 90-day time limits given the lack 
of uniformity with other states. Once again, if there is a lack of uniformity with other states, I would have 
thought it reinforced that there was no effect on Parliament’s law-making powers. Nevertheless, the committee 
has sought to look into that and asked questions about that. Again, that reflects what was the case in section 
45(4) of the Censorship Amendment Act 2003, in which people were given 90 days to comply with new 
statutory requirements relating to the sale or supply of films and publications. So, the same indulgence is 
extended to computer games that may be reclassified. 

I get back to a number of things, the most concerning of which was the suggestion that somehow I had provided 
misleading information to Parliament, and I have addressed that in part already. What is being hived off is 
simply the “not suitable for minors to see or play” aspect out of the RC category, and that is being used as the 
blanket standard for anything that does not fall within a lesser standard yet does not offend against the remaining 
categories in the RC standard. 

The other matter that was raised in combination with that was the suggestion that somehow there will be some 
mass reclassification or movement of things from the RC category into the R 18+ category. It was suggested that 
there have to be two options. There are, and there is a third. The way it works is that at the moment there are 
games that have not been submitted for classification. They are no-classification games; no classification has 
been assigned to them. Those games would not have been submitted for classification because the manufacturers 
or distributors of those games would well have realised that if they had been submitted, there were only two 
choices: they either fitted into MA 15+ or were refused classification—end of story. So those games have not 
been in the marketplace, unless they have been obtained surreptitiously or illegally. What also seems to have not 
been understood is that nowadays people can obtain many of these things online, whether or not the states and 
the commonwealth legislate against them. Leaving aside that possibility, we have this corpus of games that have 
no classification and those, I suspect, will be the main source of the R 18+ games, because now they may fit 
within that category. Some games may have been classified MA 15+, and that can legitimately arise with some 
games. It is my understanding that Grand Theft Auto IV may have been refused classification if it had been 
submitted because it was too extreme for MA 15+, but what is not uncommon is that the issues with the game 
are identified by the Classification Board and the manufacturers modify the game and tone down or remove 
some of those offensive aspects. So the game Grand Theft Auto IV classified MA 15+ in Western Australia is a 
watered-down version of the one that may be available in the United States or elsewhere. 
Hon Adele Farina interjected. 

Hon MICHAEL MISCHIN: I do not know what the name of it is; I do not care. The point is that that is how 
these things may end up being classified MA 15+. Of course, now that there is an R 18+ option, these games 
may be resubmitted in their original form, or in a less redacted form, in order to comply with and be classified 
R 18+. That is why some that are now classified MA 15+ may end up in the R 18+ category. Likewise, there 
may be some games that are classified RC at the moment that can be modified in order to fit in with the R 18+ 
category. 
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The word “dilution” allows for a variety of interpretations, but to the extent that it was suggested that I have 
somehow misled Parliament or provided misleading information to Parliament by saying that there is no 
intention of achieving a dilution, that is entirely correct and I see no evidence in the report to the contrary, 
because if one reads the evidence that is cited in the report, one can see that only very limited leading question 
options were put to the witnesses. With all due respect, I appreciate the efforts that the committee made with the 
report, but it is unsatisfactory on a number of levels. The most unsatisfactory aspect and the one thing that the 
government cannot agree on is the creation explicitly of criminal offences in retrospect. 

I believe that some of the games that have been mentioned by Hon Liz Behjat are currently on the market; that is 
the information I have. That may be where they end up after they are reclassified. I stress also that if Hon Nick 
Goiran is concerned about certain of these games, he is entitled to submit to the board that they be reclassified. 
So there is that opportunity open to him as well. 

Hon Nick Goiran: I’m sure I’ll have your full support if I do that! 

Hon MICHAEL MISCHIN: I will deal with any such request on its merits. 
I do not believe I have ever said that no RC material would be included in the R 18+ category, as Hon Adele 
Farina averred. I think I allowed for the possibility that it might be, but I would not have thought there would be 
a great number. I know that there was some report in the newspaper a few weeks ago suggesting that 60 or 
80 per cent would come from the RC category. That is simply not the case. To the extent that it was attributed to 
Hon Christian Porter, that is simply not what he said; he never said that. 

I think I have covered all the salient features in one form or another, albeit without necessarily going into each of 
the speeches of the members who contributed to the debate. If there are any other particular questions that I have 
not answered, I am prepared to entertain them now. Otherwise, I commend the bill to the house. I hope that it can 
pass this evening without any significant debate in committee. In fact, unless there is a desire to pursue the 
amendment to this law to make it retrospective, I would not propose to go into committee. But if that is what 
members want to do, of course we will have to go through that exercise. I am very anxious to pass this bill 
tonight. If it does not pass tonight, other legislation may very well fill the void tomorrow because it is also of 
significance. It is important that this bill get down to the other place in time for it to be considered and passed on 
Thursday. I commend the bill to the house. 

Question put and passed. 

Bill read a second time.  

Committee 
The Deputy Chair of Committees (Hon Alyssa Hayden) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clause 1: Short title — 

Hon ROBIN CHAPPLE: I am mindfully aware that since the introduction of the discussion on classifications 
back in 2009, the games system has moved on quite dramatically. Instead of buying games from shops, people 
can get them online. How will these games be classified? Earlier this evening I looked to see whether I could get 
R-rated games online, and I can. How will we deal with that, or does this legislation deal with that? These games 
do not require a download; they are played online. They are noted as being R-rated games or flash games. One 
company advertises 2 509 R-rated games that can be played for free. Another company says it has 11 500 free 
flash games, many of which are R-rated. Another company, Street Life, advertises R-rated games with full 
nudity and violence that can be played online. How will this legislation deal with this new emerging process? 

We have also moved into a new dimension where people can go online and download programs to create their 
own games. One site says that R-rated games can be created in the home, in the confines of one’s own lounge. It 
is an online game creator. I want to know where we are going with some of that stuff.  

Hon MICHAEL MISCHIN: This legislation does not deal with it and nor does the commonwealth 
classification legislation as such. It is a matter that comes under the commonwealth Telecommunications Act, so 
it is a matter for the commonwealth. I accept entirely that it is an undesirable situation but there is a limit to what 
the state can do. This legislation does not purport to try to solve the problem. It is one that is intractable, even for 
the commonwealth. The fact that one can get that sort of material very easily online is just one of the facts of 
life. One can get all sorts of things online, such as access to extreme pornography. People can report these sorts 
of things to the Australian Communications and Media Authority.  

Clause put and passed. 
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Clause 2: Commencement — 
Hon ADELE FARINA: I move — 

Page 2, lines 6 to 9 — To delete the lines and insert —  

(a) sections 1 and 2 come into operation on the day on which this Act receives the Royal 
Assent (assent day); 

(b) the rest of the Act —  

(i) comes into operation on 1 January 2013 if assent day is not later than that 
day; or 

(ii) is deemed to have come into operation on 1 January 2013 if assent day is 
later than that day. 

Members have already heard quite considerable debate on this issue. The facts are very clear. We know that the 
commonwealth legislation allowing for classification of R 18+ computer games comes into operation on 
1 January 2013. We also know that if the enforcement provisions in the WA act are not in operation as of the 
same date, there is a very real potential for computer games to be classified R 18+ and sold freely within this 
jurisdiction because of the lack of enforcement legislation. We have heard from the Attorney General that he 
intends to have the enforcement legislation in place by 1 January 2013. We have also heard evidence before the 
Standing Committee on Uniform Legislation and Statutes Review that no guarantee can be given to that. The 
Attorney General, in reply to the second reading debate and in interjections, made it very clear that these 
guarantees cannot be given. We have also heard the concerns of the children’s commissioner through its 
submission, and in particular, the concern of the WA Commissioner for Children and Young People about the 
impact that R 18+ computer games may have on young people. 

The committee is of the view that unless we specify a date, while all the good intention may be there, the reality 
is—this is a fear that we all have and that we do not want to come about—that the gap between the operation of 
the commonwealth legislation and the enforcement provisions of our legislation coming into effect could lead to 
those games being made available to minors. The only way to ensure that that does not happen is to make it very 
clear that the enforcement legislation comes into operation on the same day that the commonwealth legislation 
comes into operation.  

The whole issue of retrospectivity arises only if the Attorney General and his agency do not get on with the job 
of amending the regulations and getting the bill proclaimed. We have heard that the Attorney General has good 
intent. We know that it is physically possible for this to be done so there is no reason why the retrospectivity 
issue should come into play. This amendment ensures that that protection is in place so that we do not run into 
the potential problem should the Attorney General and his agency drag their feet or some other issue arises that 
prevents proclamation by that date. In this instance the issue of retrospectivity is very minor, if not non-existent, 
because it is within the power of the executive to ensure that is the case. The committee did not come to this 
decision lightly. The committee understands and has frequently reflected and referred to the basic principle that 
we should not have retrospective legislation. However, in this instance, the committee has made this 
recommendation knowing full well that it is fully within the power of the executive to not only ensure that there 
is no retrospective application as a result of this amendment but to also provide the protection that allays some of 
the concerns of the children’s commissioner, people in this place and in the community and also fulfils our role 
as members of Parliament to ensure that the enforcement legislation is in place at the same time as the R 18+ 
computer game classification comes into play. 

I also point out that it has been some months since the commonwealth Parliament passed the legislation. It was 
passed in June this year. This legislation could have been before this house much sooner than it was, which 
would have provided more comfort to members that this amendment would not be necessary because there was 
sufficient time to amend the regulations and for the proclamation. The issue is that the executive has chosen to 
bring this bill on so very late in the piece and so close to 1 January 2013. That has raised concerns, and this 
amendment seeks to address those concerns.  

As I have said, the whole issue of retrospectivity can be non-existent if the executive gets on with the task as it 
has indicated that it is willing to do, but it does provide some protection. 

Hon NICK GOIRAN: I rise briefly to indicate that I support the amendment moved by my learned friend Hon 
Adele Farina, and I concur wholeheartedly with the reasons that she has articulated for the amendments. May I 
also indicate that a couple of things were said in summing up the second reading debate. I do not propose to 
undertake an analysis of that, because now is not the time. However, I just want to indicate that substantial 
weight was given to the Interpretation Act 1984. There certainly was at the very least an implication that one or 
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all of us members on the committee were unfamiliar with that act. I indicate to members that, if they do have 
time to review the portion of Hansard and the words that were articulated at the time, they may want to take 
particular note of the following phrase which is used repeatedly in the Interpretation Act 1984: “unless the 
contrary intention appears”. I very much appreciated the contribution of my good friend the Attorney General 
and his drawing to all members’ attention the Interpretation Act 1984, which particularly reinforces the fact that 
what this committee has asked this chamber to do is allowed under the Interpretation Act, and we do have the 
power to do exactly as we are proposing. 

The other issue is that an assurance was given that, “to the extent” that the Attorney General was able to, he 
will ensure that this matter reaches proclamation before 1 January 2013. I am greatly heartened by that 
assurance. In my view, that only further reinforces the reason that we should go ahead with this amendment, 
because if the Attorney General does exactly as he has indicated to the chamber he will do, this amendment will 
have no effect whatsoever. But this amendment may provide a little extra encouragement to ensure that that 
happens. 

Hon SUE ELLERY: As I indicated in my second reading contribution, the opposition will support the 
committee’s recommendation. Personally, it is with some reluctance, given the fact that we are creating a 
criminal liability and potentially applying that retrospectively. It is not something that this Parliament does very 
often. I am not sure, in terms of criminal liability, that it has done it in the time that I have been a member of 
Parliament. In any event, it is a very serious thing to do. There are several hypotheticals at play here, which Hon 
Nick Goiran just touched on in part. The first one is that the commonwealth itself may not put anything into that 
R 18+ classification by 1 January. We do not know that; we have no information in front of us about that. The 
second one is that the Attorney General was asked and gave a commitment that he would do everything within 
his power to ensure that the legislation was in fact proclaimed and operational by 1 January. We do not know 
that it is not going to happen; we do not know that there will be any computer games that have actually been 
classified into the new classification on 1 January. This at times heated debate may all have been for nothing if 
those things do not come to pass. Nevertheless, the position that the opposition has taken is that we would not 
want to be in a position on 1 January in which we have a new classification system, material that has been 
classified and material that has been classified for sale, and the state has no power to enforce the provisions as to 
who can buy that, who cannot buy it and who can sell it. I have also given a commitment on behalf of the 
opposition that we will do our very best to get the legislation through tonight, so I am going to make one speech 
on this amendment and this is it. But it is to indicate we will be supporting the amendment. 

Hon MAX TRENORDEN: I am going to base my activity on page 6 of the committee’s report. I have been 
passing legislation for some 25 years, and those words on that page hit very truly for me. It states — 

The proclamation method of commencement involves a Minister exercising the ultimate discretion, that 
is, whether or not to prepare a proclamation for consideration by the Executive. 

We are not the executive. The report continues — 

The proclamation method means the Parliament gives the Executive discretion to indefinitely suspend 
the operation of laws passed by the Parliament.  

We are the Parliament. 

The Committee noted that where unfettered control is given to the Executive to decide the 
commencement of a particular Act, this can usurp the power that lies at the heart of the role of the 
Western Australian Parliament. 

Our job is to pass legislation; our job is not to enact it. I am not a member of the government. I have never been 
in government in the 25 years I have been in place. I have been on the government side, but I have never been in 
government. I have never been part of the executive. The executive is a different place with a rare atmosphere. It 
is a place that I have not experienced, but I have experienced the results of the executive. 

Point 3.3 of the committee’s report notes the response from the Attorney General — 

If the Bill was to be enacted after 1 January 2013, a 1 January 2013 commencement date would suggest 
that the amendments have retrospective application.  

That is nonsense. What we do today is what we do today. We are the Parliament; we are not the executive. There 
is no point shaking your head, Attorney General. You are the minister; I am not a minister. I am a member of 
Parliament, and my job is to pass laws, and that is it—full stop. The committee report continues — 

As the amendments relate to criminal offences, it is highly undesirable that they should apply 
retrospectively. 
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That is a legal point of view. That is not the point of view of the legislation. I am a legislator, and I am not a 
lawyer. Many times in this place we have listened to debates about uniform legislation. We have a committee 
that works hard on doing that work. But while there is a process in place—I dealt earlier this year with the matter 
of strata title, and uniform legislation on strata titles is coming in—the problem is that, as passionate as members 
might be about it, members do not know, if it is federally driven legislation, exactly what it is going to be until 
the day it turns up, even though they are planning for it. Here in this state in debate about this particular activity I 
have heard people quote dates of 2009 and the like. How can people be surprised if on 1 January it comes into 
place? Where is the surprise? It could be argued that it is technically retrospective, but in fact that is not my job. 
I am a member of Parliament. My job is to consider and pass legislation, which I am happy to do, and I am 
happy to be responsible for whatever I do in the act of passing legislation. I am not a member of the executive. 
My job is to pass legislation. That legislation will have clauses and all the rest in it. The issue is that there is to 
be some federal legislation taking place nationally on a date. Whether we like it or not, that date applies, so I will 
be supporting the amendment. 

Hon MICHAEL MISCHIN: Hon Max Trenorden can go around this however he likes. If the amendment is 
passed, leaving aside subparagraph (i), it states that the act — 

(ii) is deemed to have come into operation on 1 January 2013 if assent day is later than that day.  

It is not a question of legislation, legislators or the executive passing laws and somehow divorcing itself from the 
consequences. By its very terms, what the member is agreeing to—there should be no question in his mind about 
this—is passing a law that will be deemed to come into operation even before it receives royal assent.  

Hon Max Trenorden: But the royal assent is not a parliamentary process.  

Hon MICHAEL MISCHIN: The member can play with it as much as he likes; I am telling the chamber what 
the law is. The member is agreeing to the creation of a law that, when it receives the royal assent, is deemed to 
have come into operation before it even received the royal assent, leaving aside any proclamation. If that is what 
Hon Max Trenorden wants to achieve, that is fine, but that is a retrospective law. He is creating retrospective 
criminal offences. That is entirely a matter for him if he wishes to take responsibility for seeking to create 
criminal offences that mean if I do something on 1 January, it will be deemed to be an offence even if the bill did 
not receive royal assent until perhaps a month or so afterwards.  

That is a fundamental legal principle. I suspect that it is entirely possible within the powers of this Parliament to 
do that. There are qualifications to that. I would not want to provoke a High Court challenge that may in fact 
make it plain that there are limitations on this chamber’s ability to pass such laws, which might very well 
happen, but that is another issue. That is what the member is doing. The argument that it may come to nothing if 
the executive does certain things before a certain date is a sophistic argument and is one that can be applied to 
any argument as to why a law ought be made retrospective, including the child exploitation material act which 
dealt with pornographic material involving children, yet I would have thought that if the government had come 
in and said, “This should be deemed to have come into effect on the day we are passing it in this house”, even 
before it receives royal assent, that would have been a cause of an enormous amount of debate and uproar by the 
more principled members in this place who rely on fundamental principles of law. No, that does not work. This 
is no different from any other law that creates criminal liability and is involved in an important area of the public 
interest. There is no reason fundamental principles ought be abandoned in this case. On behalf of the government 
I will not put the government’s name to such an exercise simply to achieve a short-term end.  

I am as confident as anyone can be that this bill will receive royal assent, if it is passed by the Legislative 
Assembly on Thursday, well before 1 January. The argument in the committee’s report that somehow regulations 
will hold it up is not borne out by the evidence. There are amendments that need to be moved and the regulations 
of course, generally, are not drafted until the bill passes, but that will not be an impediment to its taking effect in 
law. The government will not support the proposed amendment.  

Hon MAX TRENORDEN: We all know the federal government regularly passes retrospective legislation in 
taxation. It happens very, very regularly. Some penalties in taxation are under criminal law. Any of us who have 
been around for some time knows that that happens. There is no question that the Legislative Council, and any 
other house in Australia, has the capacity to pass retrospective legislation. It is a matter of practice, not a matter 
of law, that it does not happen. I agree with the argument about not passing too much retrospective legislation. 
The point I make here is that clearly we are the Parliament and the executive is something else. It is up to the 
executive to do whatever it does beyond the passage of the bill. I was in the other place on a number of occasions 
when we had long debates on bills or sections of bills that were never ever proclaimed. Our responsibility is to 
pass law; the executive’s responsibility is administration. That is the path for the Attorney General but it is not 
the path for me. There is nothing retrospective in what I am doing.  
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Amendment put and a division taken, the Deputy Chair (Hon Alyssa Hayden) casting her vote with the noes, 
with the following result — 

Ayes (15) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Lynn MacLaren Hon Giz Watson 
Hon Helen Bullock Hon Adele Farina Hon Linda Savage Hon Alison Xamon 
Hon Robin Chapple Hon Philip Gardiner Hon Ken Travers Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Nick Goiran Hon Max Trenorden  

Noes (14) 

Hon Liz Behjat Hon Wendy Duncan Hon Col Holt Hon Helen Morton 
Hon Jim Chown Hon Phil Edman Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Peter Collier Hon Brian Ellis Hon Michael Mischin  
Hon Mia Davies Hon Alyssa Hayden Hon Norman Moore  

            
Pairs 

 Hon Jon Ford Hon Donna Faragher 
 Hon Sally Talbot Hon Simon O’Brien 
 Hon Ljiljanna Ravlich Hon Nigel Hallett 

Amendment thus passed.  
Clause, as amended, put and passed. 
Clauses 3 to 14 put and passed. 
Clause 15: Section 153A inserted — 
Hon ADELE FARINA: I raise an issue I have that is still not clear in my mind. This provision has three 
elements that need to be satisfied for it to come into operation as a transitional provision. One of them is if the 
computer game is reclassified to R 18+ within 12 months of 1 January 2013, yet under section 38 of the 
commonwealth classification act, a computer game may be classified only in limited circumstances, and that is 
after two years have elapsed from the date on which the original classification decision was made. My question 
is: how effective is this provision, given the requirements under section 38? 

Hon MICHAEL MISCHIN: The way it works is that this is operational only after a review; so if we have, for 
example, an MA 15+ game, and someone applies for it to be reviewed and it is increased to an R 18+ 
classification, a person has not committed an offence if they still treat it as an MA 15+ game for 90 days. That is 
to allow for knowledge of that reclassification to filter through. That is not unusual. That was the case previously 
under the regime before it dealt with computer games and this new classification. But it does not deal with 
classifications of a game; it is based only on the review of a classification. 

Hon Adele Farina: I understand that, and I did not refer to the 90 days. My issue is with the two-year period 
under section 38, not the 90 days. 

Hon MICHAEL MISCHIN: Section 42 is the relevant section. I am sorry; what is the member — 

Hon Adele Farina: Sorry; section 38 of the commonwealth classification act. 

Hon MICHAEL MISCHIN: The amendments in clause 15 do not apply in respect of section 38. Section 38 
deals with reclassifications. The only thing that the new amendment will relate to is reviews, and that is under 
section 42 of the commonwealth act, so it is irrelevant. 

Hon ADELE FARINA: The minister is saying that proposed section 153A does not deal with reclassification of 
MA 15+ computer games to R 18+. 
Hon MICHAEL MISCHIN: No. The information I have is that section 38 does not apply to that. 

Hon ADELE FARINA: I do not want to draw this out, but could the minister explain why section 38 does not 
apply to proposed section 153A, because my understanding is that they both deal with reclassification? 
Reclassification is an element of proposed section 153A, and it says that if the computer game is reclassified 
within 12 months, it meets one of the three elements of the requirement for that to apply; and section 38 of the 
commonwealth classification act says that reclassification of computer games cannot occur within two years of 
the computer game having been initially classified.  

Hon MICHAEL MISCHIN: Section 38 refers to the classification board and a regime is set out under it such 
that the board cannot reclassify a film, computer game or publication within two years of the day on which the 
classification was originally done. The only relevance of proposed section 153A is to the process of review 
going before the review board, and the consequences of that. That is where the period of licence, if you like, that 
allows for a 90-day amnesty is relevant. It is simply a different regime; that is the way it has been explained to 
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me. I am sorry; I cannot quite come to grips with the interaction without having a look at the original legislation, 
but that is my understanding of the way that it is intended to operate. That is not entirely satisfactory, but it is the 
best I can do at the moment without sitting down, doing an opinion on it, and working it through. But I am happy 
to do that afterwards to give the member some comfort. I simply cannot do it at the moment. If there is a 
problem with that, on analysis, then I will introduce some legislation to fix the problem. But if it is of any 
comfort, it is not likely to be an issue between now and when Parliament resumes next year. However, I will 
have a look at that. I have to say that, although I have had advice on the issue, it is still not entirely clear to me. 
But I am assured that its only relevance is to a review by the review board under section 42 of the 
commonwealth act and not under section 38 with a reclassification by the classification board, which in any case 
cannot take place within two years of the original classification of the game. 
Hon Adele Farina: Can I just say, by interjection, that I am satisfied with that explanation; not entirely satisfied, 
but I will accept that explanation and will be happy to deal with this later. I do not want to hold up progress of 
this bill because it is important that it gets to the other place. I am happy for the Attorney General to have some 
time to consider it and come back to me at a later time. I don’t want to hold the bill up. 
Hon MICHAEL MISCHIN: I am obliged to Hon Adele Farina and I will provide an opinion on the subject and 
how it interacts, which I will give to her for her comfort. As I say, if it turns out that there is a problem with that, 
I will address the matter at the earliest opportunity, but I do not think it will be an issue between now and next 
year anyway, because we are looking at games being reviewed and reclassified, at best, within that short period 
of time. 

Clause put and passed. 
Title put and passed. 

Report 
Bill reported, with an amendment, and, by leave, the report adopted. 

Standing Orders Suspension — Motion 
On motion by Hon Michael Mischin (Attorney General) resolved, with an absolute majority — 

That so much of standing orders be suspended to allow the bill to proceed forthwith to the third reading. 

Third Reading  
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly.  
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